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STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC., REQUIRED BY 
THE ACT OF CONGRESS OF AUGUST 24, 1912, AS AMENDED BY THE ACTS OF MARCH 3, 
1933, AND JULY 2, 1946 OF THE BANKING LAW JOURNAL, published cand at Boston, 
Mass., for October 1, 1948. 


State of Massachusetts, County of Middlesex, ss: 

Before me, a Notary Public in and for the State and county aforesaid, personally appeared 
Alexander Puglisi, who having been duly sworn according to law, deposes and says that he is 
the business manager of the Banking Law Journal, and that the following is, to the best of his 
knowledge and belief, a true statement of the ownership, management (and if a daily, weekty, 
semi weekly or tri weekly newspaper, the circulation), etc., of the aforesaid publication for the 
date shown in the above caption required by the Act of August 24, 1912, as amended by the Act 
of March 3, 1933 and July 2, 1946, embodied in section 537, Postal ‘Laws and Regulations, printed 
on the reverse of this form, to wit: 


1. That the names and addresses of the publisher, editor, managing editor and business 
manager are: Publisher, Brady Publishing Corp., 465 Main St., Cambridge, Mass.; Editor, Joseph 
A. Nobile, 465 Main St., Cambridge, Mass.; Business Manager, Alexander Puglisi, 465 Main St., 
Cambridge, Mass. 


2. That the owner is: (If owned by a corporation its name and address must be stated and 
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addresses of the individual owners must be given. If owned by a firm, company, or other 
unincorporated concern, its name and address, as well as those of each individual member, 
must be given.) Brady Publishing Corporation, 465 Main St., Cambridge, Mass.; K. F. Warren, 
Lovell, Me.; E. H. Youngman, 20 Midwood st., Brooklyn, N. Y.; Estate of J. R. Duffield, Port 
Washington, N. Y.; I. V. Butt, Scarsdale, N. Y.; Warren Publications, Inc., 465 Main St., 
Cambridge, Mass., of which stockholders of one per cent. or more are Lillie F. Warren, 
Gorham L. Cross, Geo. R. Glendining, M. W. Cross, Margaret C. Bean, Theodore L. Cross II, 
Warren Cross, Gorham L. Cross, Jr., all of 465 Main St., Cambridge, Mass., and Keith F. 
Warren, B. M. Warren, Patricia Warren, Willard C. Warren II, Timothy M. Warren, ajl of 
Lovell, Maine. 


3. That the known bondholders, mortgagees and other security holders owning or holding 
1 per cent. or more of total amount of bonds, mortgages, or other securities are: (If there 
are none, so state.) None. 


4. That the two paragraphs next above, giving the names of the owners, etockholders, and 
eecurity holders, if any, contain not only the list of stockholders and security holders, as they 
appear upon the books of the company, but also, in cases where the stockholder or security 
holder appears upon the books of the company as trustee or in any other fiduciary relation, 
the name of the person or corporation for whom such trustee is acting, is given; also that 
the said two paragraphs contain statements embracing affiant’s full knowledge and belief ae 
to the circumstances and conditions under which stockholders and security holders who do 
not appear upon the books of the company as trustees, hold stock and securities in a capacity 
other than that of a bona fide owner; and this affiant has no reason to believe that any other 
person, association, or corporation has any interest direct or indirect in the said stock, bonds 
or other securities than as so stated by him. 


6 That the average number of copies of each issue of this publication sold or distributed 
through the mails or otherwise to paid subscribers during the twelve months preceding the 
date shown fe ............ This information is required from daily and weekly publications only, 


ALEXANDER PUGLISI. 
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Henry Lyalt. 
Notary Public. 
(My commission expires May 1, 1953). 
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Approval for Increase of National Bank’s 
Capital Stock 


The acts of Congress provide that no increase in capital 
shall be valid until the Comptroller of the Currency has issued 
his certificate specifying the amount of such increase in capital] 
stock and his approval thereof, and that it has been duly paid 
in as part of the capital of such association. Congress has defi- 
nitely empowered the Comptroller to determine in the exercise 
of his quasi judicial capacity the propriety and expediency of 
the endeavor of a national bank to increase its capital stock. 

In the present case the object of the proposed increase in 
the capital stock of the national bank is to acquire funds with 
which to retire preferred stock. Basically the undertaking in 
that regard is essentially an administrative matter appropri- 
ately placed under the supervision of the Comptroller. With- 
out the approval of the Comptroller, the acts of the stock- 
holders in the matter comprise nothing more than proposals 
and propositions devised among the shareholders themselves. 
This was decided by the New Jersey Court of Chancery in the 
case of Bachman v. First-Mechanics National Bank of Tren- 
ton, 60 Atl. Rep. (2d) 291. The opinion of the court is as 
follows: 


A proposed alteration in the capital formation of the defendant 
banking association has occasioned the present litigation. 

It will be recalled that previous to 1983 our National Bank Act 
empowered national banks to issue only common stock, and any sub- 
sequently desired increase in that single class of stock could only be 


‘NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §902. 
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achieved by means of the favorable vote of shareholders owning two- 
thirds of the existing shares. In 1933 the economic casualty with its 
devastating effect upon the stability of our financial institutions actu- 
ated the Congress to implant in our National Bank Act 12 U.S.C.A. 
§§ 51a and 51b which, interalia, afforded national banks the privilege 
to issue preferred stock. Those sections prescribed the method by 
which preferred stock might be issued and the incidents of its owner- 
ship, and nevertheless preserved in accordance with the established 
policy the supervisory powers of the Comptroller of the Currency. 

In 1934 it became imperative for the defendant bank to avail itself 
of the opportunities conferred by the federal legislation, and it re- 
solved to issue preferred stock of two classes to be distinguished and 
identified as “A” and “B.” At that critical period the capital stock 
of the institution consisted of 40,000 shares of common stock of a par 
value of $50 a share. 

A’ provident economy of words obliges me to summarize the ac- 
count .of the pertinent. subsequent events relative to the processes of 
recapitalization and to the cognate altenations in the articles of as- 
sociation. 

By virtue of the amendment of July 31, 1934, the capital structure 
of the bank was increased to $5,200,000 comprised of the following 
classes of stock: 


(a) $2,000,000 Class “A” preferred stock, divided into 200,000 
shares of par value of $10 each, which stock was retirable at $10 a 
share. 

(b):°$1,200,000 of preferred stock “B,” divided into 60,000 shares 
of par value of $20 each, retirable at $20 a share. 

(c) $2,000,000 of common stock, divided into 40,000 shares of 
par value of $50 each. 


The Reconstruction Finance Corporation purchased the $2,000,- 
000 issuance of the Class A preferred stock, and it may be stated with 
substantial accuracy that the Class B preferred stock was acquired 
by the directors of the bank. 

It will be informative to quote some excerpts and otherwise tersely 
disclose the import of certain terms and provisions embodied in the 
amendment of July 31, 1934. 

Article Fourth, section 11: 


“By the affirmative vote of the holders, voting by classes, of at 
least two-thirds of the shares of each class of stock at the time out- 
standing, and not otherwise, and subject to such approval by the Comp- 
troller of the Currency and such other conditions as at the time may 
be required by law... .” | 


It was also provided 
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(a) That the capital stock of the Association might be increased 
provided that 

1. No vote of “A” stock was required in order to issue “B” stock 
or common stock if the proceeds of such issue were to be used to retire 
“A”, 

2. No vote of “B” stock was required to issue common stock if 
the proceeds were to be used to retire “A” or “B” stock; 

3. No vote of the holders of stock of any class was required to 
issue common stock as a stock dividend. 


(b) ‘The capital stock could be decreased provided that no vote 
of any class was required to retire “A” or “B.” 

(c) The name of the Association might be changed, etc. 

(d) “These Articles of Association may be amended at any time, 
and from time to time, in any other respect, but not so as to change 
the respective voting rights of the preferred stock ‘A,’ preferred stock 
‘B,’ and common stock so long as any shares of preferred stock ‘A’ or 
preferred stock ‘B’ remain outstanding.” 

Sections 18 and 14 of Article Fourth display the protective 
sovereignty which the R. F. C. might exercise over the management 
of the bank in the event that the bank is guilty of delinquencies or 
violations of the articles. See also subdivision (h) Sec. 11, Art. 4. 

In 1935 it was determined that the capital anatomy of the bank 
continued to be infirm, and consequently on August 23, 1935, the 
articles of association were again amended to enable the R. F. C. to 
purchase an additional $3,000,000 of Class A preferred stock. It is 
to be noticed that in this transformation the par value of the 40,000 
shares of the common stock was reduced from $50 to $10 a share. 
The following recapitalization thereby resulted: 


(a) $5,000,000 of Class “A” preferred, divided into 500,000 
shares of $10.00 par, retirable at $10 a share. 

(b) $1,200,000 of Preferred “B,” divided into 60,000 shares 
of $20, par, retirable at $20 a share. 

(c) $400,000 consisting of 40,000 shares of common stock of 
$10 a share par. 

It is not evident that the voting rights and powers of the share- 
holders of the respective classes of stock under the prior amendment 
of July 31, 1934, were in any material or significant respect changed 
or abridged by the last mentioned amendment. 

The capital configuration was next remodeled on October 25, 1935, 
at which time the R. F. C. advanced an additional $500,000 for the 
purchase of 50,000 more shares of Class A stock. The par values of 
the “A” and “B” preferred stocks were lowered (12 U.S.C.A. § 51b— 
1, Nat’l Bk. Act) thus producing the following conformation: 
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(a) $2,200,000 par value class “A” preferred stock, divided into 
550,000 shares of par value of $4 a share, retirable at $10 per share. 

(b) $600,000 of preferred stock “B,” divided into 60,000 shares, 
with a par value of $10, retirable at $20 per share. 

(c) $400,000 of common stock, consisting of 40,000 shares with 
a par value of $10 a share. 

If one views these successive transitions retrospectively, it is in 
the amendments of October 25, 1935, that the cradle of the present dis- 
cord can be found. An innovation then contorted Section 11, Article 
Fourth of the former articles of association relating to the increase 
or decrease of stock by the elimination therefrom of the restrictive 
method of class voting and the substitution of the method exemplified 
by the following quotation: 

“Section 11. Increase or decrease of capital stock; amendments 
of Articles of Association, etc.—By not less than two-thirds of the 
votes to which all stockholders are at the time entitled, and not other- 
wise, and subject to the approval of the Comptroller of the Currency 
and to such other conditions as at the time may be required by law; 

“(a) The capital stock of the Association may be increased at 
any time, and from time to time, through issuing additional shares 
of preferred stock A, preferred stock B, and/or common stock, and/ 
or through the creation of one or more additional classes of stock... .” 

In our present galloping way of life, it is not unnatural to allow 
the anxiety, the anguish, and the distress of the period of the economic 
prostration to fade into a mere fable. Yet in undertaking to estimate 
the proprieties of the business policies necessarily employed during 
that intense emergency, we must not forget that today is not yester- 
day. At that time rescue could only be required at the cost of extreme 
sacrifices, and so it is not evident that the owners of the common stock 
asserted any opposition to the modification of their voting powers until 
the introduction in January, 1947, of the proposed plan for a new 
issue of stock. Indeed, that circumstance gathers increased signifi- 
cance in that I do not recall any proof that the complainants were 
stockholders at the time of the amendment of the articles of association 
in 1935. Vide, Bookman v. R. J. Reynolds Tobacco Co., 138 N.J.Eq. 
312, on page 394, 48 A.2d 646. R.S. 14:3-16, N.J.S.A. 

However, I resume the narrative of events. Under date of Decem- 
ber 11, 1946, the president of the bank pursuant to the instructions 
of the Board of Directors dispatched a letter to the stockholders from 
which I transcribe the following excerpts: 

“Your Board has given most careful consideration to the report of 
its committee and it now proposes that you give approval to the is- 
suance and sale of 40,000 new shares of Common Capital Stock, par 
value of $10 per share, at a net price of $30 per share, for the purpose 
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of retiring all of the Class ‘B’ Preferred Stock outstanding. Your 
Board is of the opinion that your bank is now in a favorable position 
for this undertaking. It is also of the opinion that all of Class ‘B’ 
Preferred Stock and a substantial part of Class ‘A’ Preferred Stock 
by the use of the $1,300,000 reserve set up for that purpose, as above 
referred to, should be retired at this time, rather than the retirement 
of Class ‘A’ Preferred Stock alone. It is convinced that a sounder 
capital structure will result in carrying out this proposed adjustment 
and that such action is in the best interest of the common shareholders. 
This proposal is formally presented to you in the accompanying notice 
of the annual meeting of the shareholders of the bank to be held on 
January 14, 1947. ‘The proposed adjustment in the capital structure 
resulting from the sale of the new Common Stock is in keeping with 
the wishes of the Comptroller of the Currency of the United States 
and has his approval. 

“In view of the offering price of the new Common Stock your Board 
believes that it will be an attractive investment to present shareholders. 
It expresses the hope that all present Common shareholders will avail 
themselves of their privilege to take up their full subscription rights 
for the new Common Capital Stock and continue their full interest in 
the progress and further growth of their bank. Under the Articles 
of Association, any shares of the new issue of Common Stock not sub- 
scribed for by the Common shareholders or the transferees of their 
subscription warrants must be offered to the holders of Preferred 
Stock at the offering price of $30 per share. If there should be any 
shares left after this offering, such remainder may be sold by the Board 
of Directors at not less than the offering price of $30 per share. 

“As a service to Common shareholders who may desire it in con- 
nection with the purchase of their allotment of new Common Stock, 
your bank has arranged with the Pennsylvania Company of Philadel- 
phia to extend credit for two or three years, as may be desired, at a 
nate of three per cent per annum. The complete details of these ar- 
rangements and all necessary assistance in establishing such credit will 
be given to any shareholder desiring it at his request.” 

At a meeting of the stockholders of the defendant bank held on 
January 14, 1947, a resolution was presented and declared to be 
adopted, from which the following quotations of immediate pertinency 
are extracted: 

“Resolved First, That, effective upon the valid adoption of this 
resolution by the shareholders of this Association, the Articles of As- 
sociation of this Association be amended by striking out the last 
sentence of Section 8 of Article Fourth and by inserting in place there- 
of the following: 

“So long as any shares of preferred stock “A” are outstanding, 
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the Association shall not call or purchase for retirement any, shares 
of preferred stock “B” without the unanimous consent of the holders 
of the then outstanding shares of preferred stock “A.”? 

“Resolved Second, That, under the provisions of Section 5142 of 
the United States Revised Statutes, as amended, and effective upon 
the issuance of an appropriate certificate of approval of the Comp- 
troller of the Currency, the outstanding common stock of this as- 
sociation, amounting to $400,000 and divided into 40,000 shares of 
the par value of $10 each, be increased in the sum of $400,000 by the 
issuance and sale of 40,000 additional shares of such stock of the 
par value of $10 per share at the sale price of $30 each, making the 
total amount of common stock of this Association $800,000 which 
shall be divided into 80,000 shares of the par value of $10 each; that 
the common shareholders of this Association be accorded such preemp- 
tive rights to purchase said additional shares of common stock as are 
set forth in the Articles of Association of this Association; that the 
shares thereafter remaining, if any, be offered to the holders of pre- 
ferred stock “B”; and that any shares remaining thereafter be sold 
to persons to be designated by a special committee of three directors of 
the association. 

“Resolved Third, That, upon the issuance of the certificate of the 
Comptroller of the Currency approving the above mentioned increase 
of common stock and upon receipt by this Association of specific in- 
structions from the Comptroller of the Currency, the necessary steps 
be taken by this Association under the then applicable provisions of 
the Articles of Association of this Association to complete the retire- 
ment and cancellation of the outstanding $600,000 aggregate par 
value of preferred stock ‘B’ of the Association at a retirement price 
of $1,200,000 plus an amount equal to all unpaid accrued dividends 
thereon. 


“Resolved Fourth, That effective upon the completion of the afore- 
said capital changes the Articles of Association of this Association, 
as amended, be further amended so as to read, in their entirety, as fol- 
lows:” (Amended articles of association are annexed to the resolu- 
tion at this point.) 

A reproduction here of the duly authenticated report of the meet- 
ing of January 14, 1947, is informative and expository of the action 
of the shareholders of the respective classes of stock. 

“At an Annual meeting of the shareholders of The First Mechanics 
National Bank of Trenton, Trenton, New Jersey, held on January 14, 
1947, thirty days’ notice of the proposed business having been given 
by mail, all of the foregoing resolutions were adopted by the 
affirmative vote of 50.03 per cent of the total number of shares of com- 
mon stock outstanding and one hundred per cent of the total number 











816 THE BANKING LAW JOURNAL 


of shares of preferred stock ‘A’ outstanding, and 95.94 per cent of the 
total number of shares of preferred stock ‘B’ outstanding, the vote on 
the said resolutions being as follows: 


“Total number of shares of preferred stock ‘A’ outstanding 350,000 


“Total number of shares of preferred stock ‘A’ represented at 
the meeting 350,000 


“Total number of shares of preferred stock ‘A’ voted in favor of 
the resolutions and amendments 350,000 


“Total number of shares of preferred stock ‘A’ voted against 


the resolutions and amendments none 
“Total number of shares of preferred stock ‘B’ outstanding 60,000 
“Total number of shares of preferred stock ‘B’ represented at 

the meeting 57,568 
“Total number of shares of preferred stock ‘B’ voted in favor 

of the resolution and amendments 57,568 
“Total number of shares of preferred stock ‘B’ voted against 

the resolutions and amendments none 
“Total number of shares of common stock outstanding 40,000 


“Total number of shares of common stock represented at the 
meeting 33,344 


“Total number of shares of common stock voted in favor of the 
resolutions and amendments 20,015 


“Total number of shares of common stock voted against the 
resolutions and amendments 13,329 


“T hereby certify that this is a true and correct report (a) of the 
number of days’ notice given by mail of the meeting of share- 
holders of this bank held on the date above-mentioned, (b) of the res- 
olutions adopted at the said meeting and (c) of the total number of 
shares represented at the said meeting and of the total number of shares 
voted for and against the said resolutions. 





“T do further certify (a) that a complete list of the shareholders 
voting upon the said resolutions and the number of shares voted by 
each is on file with the bank, (b) that voting permits were obtained 
from the Board of Governors of the Federal Reserve System by such 
holding company affiliates of this bank as voted at the said meeting 
the stock of this bank owned by such holding company affiliates (c) 
that no shares of stock of this bank owned by this bank were voted at 
the said meeting, (d) that no shares of stock held by this bank as co- 
trustee were voted at the said meeting by this bank and (e) that no 
director, other officer or employee acted as proxy at the said meeting.” 
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The aggressive attack upon the challenged validity and equitable 
propriety of the recapitalization plan is pursued on three cardinal points 
which are summarily expressed in the brief of counsel for the com- 
plainants: 


“1, The resolution submitted to the shareholders’ meeting of Jan- 
uary 14, 1947 (Ex. C-10 Resolved second) received less than a 2/3 vote 
of the common stock as required by the Articles of Association of de- 
fendant bank and therefore did not pass despite the declaration of the 
Chairman of the meeting that the resolution did pass. 


“2. The defendant directors have engineered and fostered a scheme 
to acquire for themselves, at the expense of the common shareholders 
and of the bank, part of the assets of the bank without paying adequate 
compensation therefor and that such action constitutes a fraud and a 
breach of trust on the part of directors. 

“3. The defendant directors have neglected their duty under the 
Articles of Association, to retire preferred stock A to the damage of the 
bank and the common shareholders.” 


I can assure the parties and their counsel that I have studiously 
examined and considered the pleadings, proofs, the several briefs, and 
the numerous exhibits in their relation to all of the principal and sub- 
sidiary issues but despite the advantages of such a panoramic view, 
there is a characteristic feature of this cause that lingers conspicuously 
in my mind and which seems to me to be essentially predominant, ines- 
capable, and decisive in effect. 

I will speak of it now. It must be realized that national banks are 
the creatures of the federal government and that the Congress possesses 
the superior power to regulate and control their operations and func- 
tions. McCulloch v. State of Maryland, 4 Wheat 316, 4 L.Ed. 579; 
Osborn v. Bank of United States, 9 Wheat, 738, 6 L.Ed. 204. 


Then Congress ordained that there should be in the Department of 
the United States Treasury a bureau, whose chief officer shall be called 
the Comptroller of the Currency, upon whom the Congress has con- 
ferred broad and widespread powers and duties in the administration 
of the national banking laws. Indeed a fleeting glance at the statutes 
(Title 12 U.S.C.A.) is convincing of the dignity of his powers and the 
importance of his numerous duties in the national field of banking and 
currency. Significantly some of the powers delegated to the Comp- 
troller are judicial in nature, have been so regarded and sustained by 
authoritative decisions too numerous to require citation here. 

It must next be observed that Congress has definitely empowered 
the Comptroller to determine in the exercise of his quasi judicial capa- 
city the propriety and expediency of the endeavor of a national bank 
to increase its capital stock. 12 U.S.C.A. §§ 51a, 57. The acts of Con- 
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gress provide that no increase in capital “shall be valid wntil” the Comp- 
troller has issued his certificate “specifying the amount of such increase 
in capital stock and his approval thereof, and that it has been duly paid 
in as part of the capital of such association.” Delano v. Butler, 118 US. 
634.7 S.Ct. 39, 30 L.Ed. 260; Winters v. Armstrong, C.C., 37 F. 508. 

In the present case the Comptroller has not issued his certificate of 
approval. Before or without his approval, the acts of the stockholders 
in the matter comprise nothing more than proposals and propositions 
devised among the shareholders themselves. The plan has not pro- 
gressed beyond a rudimentary state. 


The Comptroller disapproved of prior proposals submitted to him. 
In expressing his preliminary approval of the submission of the present 
program to the stockholders, the Comptroller in his letter of January 
7, 1947, definitely forewarned the president of the bank that his initial 
sanction would be subject to the issuance of a certificate of his final 
approval. 

The following paragraphs of his communication are also noticeably 
relevant: 


“Your attention is called to the provisions of the articles of associa- 
tion relating to preemptive rights to purchase new shares of common 
stock, to the effect that any new shares which are not subscribed for by 
holders of common stock ‘shall be offered for subscription to the hold- 
ers of record of all other shares of stock of all other classes at the time 
outstanding in proportion to the number of such shares held by them 
respectively.’ Under this provision, the shares not subscribed for should 
be offered to the holders of preferred ‘A’ and preferred ‘B’ in the pro- 
portions required by the provision quoted. 


“The disposition of the new shares which are not subscribed for by 
either (a) the holders of common stock or (b) the holders of preferred 
‘A’ and preferred ‘B’ stock is governed by the last sentence of the pre- 
emptive rights section of the articles of association. None of such 
shares, of course, are to be sold for less than the price at which they 
are being offered to present shareholders. 


“In at least one case, a national bank has disposed of such unsub- 
scribed shares by inviting all stockholders and the public to make sealed 
offers for any number of shares up to the total available, at not less 
than the preemptive purchase price (in this case $30 per share), such 
sealed bids being opened publicly at a time and place fixed in advance. 
and the available shares sold to the highest bidder, the second highest, 
and so on, until all were disposed of. The premium (above the ‘pre- 
emption’ price) was distributed pro rata to the common shareholders 
who failed to exercise their subscription warrants. 


“Such a plan has the advantage of obtaining a higher average price 
for the unsubscribed shares than might otherwise be obtained, and in 
addition, it gives the benefit of the value of their unexercised warrants 





THE BANKING LAW JOURNAL 819 


to the common shareholders who failed—because of ignorance or finan- 
cial inability—to exercise or sell their preemptive rights. You may wish 
to give consideration to a plan along these lines, adapted to the special 
circumstances of this situation.” 


It would be manifestly audacious for this court in the absence of 
any enlightenment on the subject to presuppose that the Comptroller 
will resolve to certify his approval of the present plan. If such a fore- 
cast were to be improvised, ought this court even as a matter of policy 
interpose to deter the Comptroller from first performing his duty? 
Incidentally, the Comptroller is not a party to this cause against whom 
any injunctive order can be granted. Moreover, the object of the pro- 
posed increase in the capital stock is to acquire funds with which to 
retire preferred stock. Basically the undertaking in that regard is essen- 
tially an administrative matter appropriately placed under the super- 
vision of the Comptroller. 

Counsel for the complainants evidently entertain the conviction that 
this court in the circumstances of the case has concurrent authority to 
approve or disapprove the proposed recapitalization. The complain- 
ants as well as all other present owners of common stock are accorded 
by the resolutions preemptive rights to purchase all of the new com- 
mon stock, but so far as I am aware, such warrants have not yet been 
issued and circulated. To what extent the common shareholders will 
absorb the new stock issue is at the moment unknown. 


The equitable complexion of this cause of action is sought to be re- 
flected by the allegation that the directors, as fiduciaries, having af- 
forded themselves as holders of Class B preferred stock, the opportunity 
to acquire at the stated price the balance of the new stock remaining 
unsubscribed by the present holders of common stock, will thereby 
through their own malfeasance achieve a private and personal profit. 
But here again it is cognizable that for the present, and until approved 
by the Comptroller, the entire project has no validity. However prob- 
able it may seem, the apprehension that if so approved the directors 
will acquire a large portion of the new stock is at the moment only a 
prognostication. 


The complainants are apprehensive of the conclusiveness of the de- 
termination of the Comptroller and its freedom from collateral attack. 
Assuredly a rapturous and zealous effort by this court to supplant and 
supersede the primary authority of the Comptroller is neither fitting 
nor warranted. 


~ controversy of this frame and nature distinctly resides in the do- 
main of federal supervision and magistracy. Power or not, this court 
should not prematurely intrude. 

I shall advise a decree dismissing the bill of complaint. 
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Bank’s Purchase of Mortgage for Trust of Which 
It Was Trustee Held Improper 


A bank acting as trustee violates its duty to the beneficiary 
of trust estate and the rule forbidding self-dealing where it 
purchases mortgages for the trust which it formerly held in 
its commercial department. 


In the present case bank did not temporarily advance funds 
from its commercial department to buy or create mortgages 
intended originally for trust investment, in which case a dif- 
ferent rule might apply. Here bank had a long standing se- 
curity interest in the mortgage which it later transferred to 
the trust; and the transaction was in substance no different 
from one where the mortgage had long been owned outright 
by the bank in its commercial department. In both cases, the 
bank sells its own investment to the trust. 


Consequently, bank holding $125,000 mortgage in its com- 
mercial department as security for a $70,000 loan, had a sub- 
stantial interest in the security within the meaning of the rule 
forbidding self-dealing. A pledgee’s security interest, as here, 
constitutes an interest of such a substantial nature as to come 
within the scope of the rule. By definition, and of necessity, 
the trustee’s substantial personal interest may fall short of 
complete ownership. Such substantial interest may exist where 
the property sold to the trust is owned by a firm of which the 
trustee is a member, or where the property sold is owned by 
a corporation in which the trustee has a controlling or sub- 
stantial interest. This case was decided by the Supreme Court 
of Pennsylvania, 59 Atl. Rep. (2d) 903. In re Downing’s 
Estate. Appeal of Pennsylvania Co. for Banking and Trusts. 
The following is the opinion as written by the court: 


In the matter of the estate of Richard H. Downing deceased. A 
decree surcharging the Pennsylvania Company for Banking and Trusts 
as trustee, with $1,400.54 of a loss of $5,602.18 on an investment of 
trust funds in a mortgage formerly held in the trustee’s commercial 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §6508. 
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department as collateral security for a loan was affirmed, and the 
trustee appeals. 

Affirmed. 

The opinion of President Judge Rhodes of the Superior Court 
follows : 


This is an appeal from a decree of the Orphan’s Court of Philadel- 
phia County surcharging the appellant, as trustee, for a portion of 
the loss on an investment. The court in banc held that appellant, in 
purchasing for trust investment a mortgage of $125,000 formerly 
held in its commercial department as collateral security for a loan of 
$70,000, violated the rule forbidding self-dealing by a trustee. 

Appellant recognizes the rule, set forth in Tracy et al v. Central 
Trust Co., 327 Pa. 77, 192 A. 869, and Lewis’ Estate, 349 Pa. 455, 
37 A. 2d 559, which forbids self-dealing by a trustee and prohibits 
a bank from selling to its trust department mortgages or investments 
formerly owned by its commercial department; but it contends the rule 
does not apply to the facts of the present case as its commercial de- 
partment was not the legal owner of the mortgage involved, having 
only a pledgee’s interest therein. 

The material facts are contained in a stipulation entered into by 
the parties in the court below. On May 21, 1920, The Real Estate 
Title Insurance and Trust Company granted Anna R. Dlugatch a 
loan of $70,000, secured by a mortgage of $125,000 on premises 733-5 
Arch Street, Philadelphia, Pennsylvania. The mortgage of $125,000 
and loan of $70,000 were one transaction; Anna R. Dlugatch et vir. 
conveyed to a straw who created a mortgage in favor of Anna R. 
Dlugatch which was assigned, under the same date, by Anna R. Dlu- 
gatch as mortgagee to The Real Estate Title Insurance and Trust 
Company as security for the $70,000 loan to her. 

The $70,000 loan was carried by The Real Estate Title Insurance 
and Trust Company until October 30, 1924, when the obligation was 
purchased by The Pennsylvania Company for Insurance on Lives and 
Granting Annuities, now The Pennsylvania Company for Banking and 
Trusts (herein referred to as The Pennsylvania Company or appel- 
lant). The $125,000 mortgage was assigned to The Pennsylvania 
Company, which purchased the $70,000 obligation solely in its cor- 
porate capacity and as a commercial transaction. The note upon 
purchase was an asset of its commercial department. At the time of 
this purchase, The Pennsylvania Company owned and held more than 
a majority of the capital stock of The Real Estate Title Insurance 
and Trust Company. . 

Under date of December 22, 1924, Charles Seidman, the then real 
owner of premises 733-5 Arch Street, acting through brokers, applied 
to The Pennsylvania Company to have the latter purchase the $125,000 








822 THE BANKING LAW JOURNAL 


mortgage at par. The lowest appraisal of the mortgaged premises 
attached to the application showed a valuation of $210,000. The 
Board of Directors of The Pennsylvania Company, on January 2, 1925, 
accepted the application of Seidman that it purchase the mortgage, 
and on the application was endorsed the legend that it was taken by 
The Pennsylvania Company, as “Trustee for Sundry Trusts.” At 
settlement on February 2, 1925, The Pennsylvania Company bought 
the mortgage for its trust department, paying for it by checks drawn 
on its uninvested trust funds. With these funds the trust department 
paid the commercial department $70,746.67; the balance of approxi- 
mately $55,000, plus interest, was paid to Anna R. Dlugatch, the mort- 
gagee and pledgor of the mortgage. Under date of January 20, 1925, 
The Pennsylvania Company and Anna R. Dlugatch joined in an assign- 
ment of the $125,000 mortgage to The Pennsylvania Company, 
“Trustee for Sundry Trusts.” On the same date The Pennsylvania 
Company executed a declaration of trust declaring that it held the 
mortgage as “Trustee for Sundry Trusts.” On February 3, 1925, 
The Pennsylvania Company executed a declaration of trust showing 
that it held a $6,500 interest in the mortgage for the intended benefit 
of the estate of Richard H. Downing, deceased. 

Default in the payment of interest on the mortgage of $125,000 
did not occur until more than seven years later, or on November 21, 
1932; and default in payment of taxes occurred the year following. 
Foreclosure took place in 1935, and in the later salvage operation the 
interest of the Downing estate in the mortgage was disposed of at a 
net loss to the estate of $5,602.18. 

The four beneficiaries entitled to the $6,500 interest in the mortgage 
objected at the audit to the investment, but the auditing judge refused 
a surcharge, holding that the interest of appellant in the $125,000 
mortgage, held as security for a loan in its commercial department, 
was not such an interest as did, in fact, affect its judgment in pur- 
chasing this investment. Exceptions filed to the adjudication were 
considered by the court in banc. ‘Three of the four beneficiaries, 
through their counsel, waived any right to a surcharge against appel- 
lant on this investment. The court in banc reversed the auditing judge 
and imposed a surcharge, only, however, to the extent of one-fourth 
interest ($1,400.54), representing the share of John Emlen Bullock, 
the sole remaining exceptant and appellee. 

We think the surcharge was properly imposed. By the transac- 
tion here involved appellant clearly violated the rule forbidding self- 
dealing by a trustee, and subjected itself to the liability which such 
a violation entails. A bank acting as trustee violates its duty to the 
beneficiary or trust estate and the rule forbidding self-dealing where 
it purchases mortgages for the trust which it formerly held in its com- 
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mercial department. ‘Tracy et al v. Central Trust Co., supra; 327 
Pa. 77, 79, 192 A. 869; Lewis’ Estate, supra, 349 Pa. 455, 37 A. 2d 
559; Restatement, Trusts, §170, comment (i); Scott on Trusts, 
Vol. 2, § 170.18, p. 878 et seq.; Annotation, 112 A. L. R. 780; Act of 
May 15, 1933, P. L. 624, art. 11. § 1111, as amended by the Act of 
June 24, 1939, P. L. 731, §2, 7 P. S. §819—1111; In re Ryan’s 
Will, 291 N. Y. 3876, 52 N. E. 2d 909; In re Binders Estate, 137 
Ohio St. 26, 27 N.E. 2d 939, 129 A. L. R. 180. See Young’s Estate, 
In re 249 App. Div. 495, 293 N. Y. S. 97, affirmed, 274 N. Y. 543, 
10 N. E. 2d 541. 

We do not agree that the rule is limited to cases where the trustee 
is absolute owner of the property sold to the trust. “Such a purchase 
is improper not only where the property sold to the trust was property 
owned by the trustee absolutely, but also where it was property in 
which he had an interest of such a substantial nature that it might 
affect his judgment in making the purchase”: Scott on Trusts, Vol. 
2, § 170.12, p. 877. See Haggerty v. Squire et al., 137 Ohio St. 207, 
28 N. E. 2d 554, 559. The test in cases like the present is whether 
the trustee has “a personal interest of such a substantial nature that 
it might affect his judgment”: Restatement Trusts § 170, comment 
(h). 

By definition, and of necessity, the trustee’s substantial personal 
interest may fall short of complete ownership. Such substantial interest 
may exist where the property sold to the trust is owned by a firm of 
which the trustee is a member, or where the property sold is owned 
by a corporation in which the trustee has a controlling or substantial 
interest. Restatement, Trusts, §170, comment (h); Scott on Trusts, 
Vol. 2, § 170.12, p. 877, note 8; Albright et al. v. Jefferson County 
Nat. Bank, 292 N. Y. 31, 53 N. E. 2d 753, 151 A. L. R. 897; Baird 
et al. v. Peoples Bank & Trust Co. of Westfield et al, 183 N.J. Eq. 561, 
33 A. 2d 745. We have no doubt that a pledgee’s security interest, 
as here, constitutes an interest of such a substantial nature as to come 
within the scope of the rule. 


The prohibition against self-dealing is absolute; where the trustee 
violates it, good faith or payment of a fair consideration is not ma- 
terial. Tracy et al v. Central Trust Co., supra, 327 Pa. 77, 79, 
192 A. 869; Chorpenning’s Appeal, 32 Pa. 315, 316, 72 Am. Dec. 789; 
Restatement, Trusts, § 170, comment (b) ; Albright et al. v. Jefferson 
County Nat. Bank, supra, 292 N. Y. 31, 538 N. E. 2d 753, 151 A. L. R. 
897; 54 Am. Jur., Trusts, § 315, p. 250. 


*Statement in McGuffey’s Estate, 123 Pa. Super. 482, pages 440, 441, 187 A. 298, and 
in Stollenwerk’s Estate, 184 Pa. Super. 115, pages 118, 119, $ A. 2d 961, not in harmony 
with the cases of Tracy et al v. Central Trust Co., 827 Pa. 77, 192 A. 869, and Lewis’ 
Estate, $49 Pa. 455, 37 A 2d 559, must be disregarded. 
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The question is not whether the trustee’s substantial interest did 
affect his judgment, but whether this interest is of such a substantial 
nature that it might affect his judgment. Everhart v. Searle, 71 Pa. 
256, 260. A pledgee’s interest in collateral security is less than com- 
plete ownership (Merion Title & Trust Co. of Ardmore, Mtg. ‘Trust 
Fund Case, 344 Pa. 262, 25 A. 2d 304; First Nat. Bank of New 
Wilmington, to use, v. Getty, 118 Pa. Super. 326, 179 A. 764), but 
such interest may well constitute a personal interest of a substantial 
nature in the securities so held and sold. Restatement, Trusts § 170, 
comment (h). Consequently, it seems clear that appellant, holding his 
$125,000 mortgage in its commercial department as security for a 
$70,000 loan, had a substantial interest in the security within the 
meaning of the rule forbidding self-dealing. 

In the present situation appellant did not temporarily advance 
funds from its commercial department to buy or create mortgages in- 
tended originally for trust investment, in which case a different rule 
might apply. Scott on Trusts, Vol. 2, § 170.14, pp. 882, 883; In re 
Dalsimer’s Estate, 160 Misc. 906, 291 N. Y. S. 34, 277 N. Y. 717, 
14 N. E. 2d 818; In re Weinz’ Will, Surr., 65 N. Y. S. 2d 302, 310; 
Pike et al. v. Camden Trust Co., 128 N. J. Eq. 414, 16 A. 2d 634; 
In re Binder’s Estate, supra, 137 Ohio St. 26, 27 N. E. 2d 939, 946, 
129 A. L. R. 180; Lewis’ Estate, supra, 349 Pa. 455, 458, 459, 37 
A. 2d 559. Here appellant had a long standing security interest in 
the mortgage which it later transferred to the trust; and the transac- 
tion was in substance no different from one where the mortgage had 
long been owned outright by the bank in its commercial department. 

In both cases, the bank sells its own investment to the trust. 

Lastly, appellant argues that appellee’s claim for a surcharge is 
barred by the Act of June 24, 1939, P. L. 739, 7 P. S. § 819—111la, 
which provides: “Wherever heretofore any bank and trust company, 
or national banking association, shall have purchased, with funds held 
by it as fiduciary, any mortgage or other asset owned by it and held 
in its commercial department, and the said purchase has been made 
in good faith and without profit to said bank and trust company, trust 
company or national banking association, and otherwise in compliance 
with law, said purchase shall be and the same is hereby declared to 
be valid: Provided, that this act shall not apply in cases actually 
in litigation.” Pissing the question of the constitutionality of the Act, 
which was enacted in 1939, if applied to the transaction here involved, 
the mortgage partcipation having been placed in the trust estate in 
1925, the Act must be rejected as a defense for the reasons given by 
the Supreme Court in Lewis’ Estate, supra, 349 Pa. 455, 461, 37 A. 
2d 559, 562, where that court stated: “[The Act] applies only where 
a bank or trust company has purchased with funds held by it as 
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fiduciary a mortgage or other asset owned by it and held in its com- 
mercial department, and the purchase was made.in good faith, without 
profit to the bank or trust company, and otherwise in compliance with 
law. To obtain the benefit of the act it must clearly appear that the 
transaction was not designed to accomplish the unloading of a question- 
able investment upon the trust. . . . there was here not merely a 
technical violation which the act was intended to cure and accordingly 
the protection of the act may not be invoked.” 

The decree is affirmed, at the cost of appellant. 

The assignments of error are overruled. . 

Before MAXEY, C. J., and DREW, LINN, STERN, PATTER- 
SON, STEARNE, and JONES, JJ. 

R. M. Remick and Saul, Ewing, Remick & Saul, all of Philadelphia, 
for appellant. 

W. Wilson White, Thomas Raeburn White, and White & Williams, 
all of Philadelphia, for appellee. 


PER CURIAM.—This decree is affirmed on the opinion of Presi- 
dent Judge Rhodes of the Superior Court. Cost to be paid by appellant. 





A New Ninth Edition of America’s 
Most Popular Banking Book --- 


ww 


pf Here is a book which has come to 

be regarded as the standard work 
on bank methods and administration. 
It tells of every phase of modern 
banking from the handling of the 
morning mail to the extension of 
credit; from the duties of the 
messenger to the functions of the 
president. 


William H. Kniffin, the author, 
has not depended upon his own 
many years’ experience as a prac- 
tical banker. In his book he has 
assembled the best banking thought 
of the country--the tested results 
of banking practice in the most 
progressively managed institutions 
in the United States. 


Send for your copy 

of this valuable 

book TODAY and see 

for yourself how 

thoroughly Mr. Kniffin 

has covered his field. THE 


BANKERS PUBLISHING CO. PRACTICAT, 


Y finding out how other banks and WORK OF 
bankers have met the same prob- AB AN % 


lems that you are encountering every 
day you will get some valuable side- 
lights on your own business. You 
will begin to see ways of increasing KNIF F] N 


the efficiency of your own bank. 


Price $7.50. Sent on approval to any bank in the United States. 


BANKERS PUBLISHING COMPANY 
465 Main Street Cambridge 42, Mass. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


FDIC Liable for Interest from Date of Judgment 


Federal Deposit Insurance Corporation v. Billings County, N. D., U. S. 
Circuit Court of Appeals, Eighth Circuit, 168 Fed. Rep. (2d) 452 


In a suit against Federal Deposit Insurance Corporation to re- 
cover on insurance of deposits in insolvent bank, it was held that 
the Corporation was liable for interest only from the date of the 
judgment. 

This is clearly a case in which the Corporation was not satisfied 
as to the validity of the claim of the County that it had twe insured 
deposits. The Corporation therefore availed itself of the statutory 
right to resist the County’s claim that it had more than one such 
deposit, until “the final determination of a court of competent juris- 
diction” of the validity of that claim. The Court held that the 
controverted claim of the County did not accrue and become payable 
until the entry of judgment against the Corporation. 


Action by Billings County, N. D., against Federal Deposit Insurance 
Corporation to recover on insurance of deposits in insolvent bank. From 
a judgment for plaintiff, 71 F. Supp. 696, defendant appeals. 

Remanded with directions to modify the judgment. 

John L. Cecil, of Washington, D. C. (Herbert G. Niles, of Fargo, 
N. D., Norris C. Bakke, of Denver, Colo., and Robert A. Dixon, of 
Chicago, IIl., on the brief) , for appellant. 

H. A. Mackoff, of Dickinson, N. D., and Conmy & Conmy, of Fargo, 
N. D., for appellee. 


Before SANBORN, THOMAS, and RIDDICK, Circuit Judges. 


SANBORN, C. J.—The Stockmen’s State Bank of Medora, North 
Dakota, a state bank insured by the Federal Deposit Insurance Cor- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) 8536. 
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poration (hereinafter referred to as the “Corporation”) under the pro- 
visions of § 12B of the Federal Reserve Act,’ became insolvent and 
closed its doors on September 24, 1938. Shortly thereafter the Cor- 
poration became the receiver of the Bank. The County of Billings had 
been a depositor of the bank. At the time the bank closed, the County 
had a general checking account with a balance of $4,306.72, as well as 
a draft in transit for $2,030, or a total of $6,336.72, and five certificates 
of deposit totaling $19,672.68. A controversy arose between the County 
and the Corporation as to whether the total deposit liability of the 
bank to the County constituted a single insured deposit or two insured 
deposits.2, To resolve this controversy, the County brought this action 
against the Corporation. The Corporation paid the County $5,000, 
which concededly was due it as a depositor with one insured deposit. 
The Corporation, however, denied that the County had two insured 
deposits. The case was tried to the court, which determined that the 
County had two deposits, each in excess of $5,000. 71 F. Supp. 696. 
Judgment was entered on May 13, 1947, against the Corporation for 
$6,782.89, made up as follows: $5,000, the unpaid liability of the Cor- 
poration as insurer; $1,727.21 interest thereon at 4% from September 
24, 1938 (the date of the closing of the bank), to May 13, 1947; and 
$55.68, the County’s costs and disbursements. The Corporation has 
appealed, asserting that the court erred in including interest and costs 
in the judgment. 

The only theory upon which the liability of the Corporation, as an 
insurer of deposits, for interest from the date the insured bank closed 
could be sustained would be that the Corporation’s obligation to pay 
deposit insurance accrued on that date. This theory is untenable in 
view of the provisions of § 264(1) (6) of Title 12 U. S. C. A.,® and 


Section 8 of the Act of June 16, 19838, 48 Stat. 168, as amended by § 101 of the Act 
of August 28, 1985, 49 Stat. 684, Title 12 U. S. C. A. § 264. 


* Sec. 264(c) (18) of Title 12 U.S. C. A. provides: 

“The term ‘insured deposit’ means the net amount due to any deposit or deposits in 
an insured bank (after deducting offsets) less any part thereof which is in excess of 85,000. 
Such net amount shall be determined according to such regulations as the board of direc- 
tors may prescribe, and in determining the amount due to any depositor there shall be 
added together all deposits in the bank maintained in the same capacity and the same 
right for his benefit either in his own name or in the names of others, except trust funds 
which shall be insured as provided in paragraph (9) of subsection (h) of this section.” 


* “Sec. 264 (1) (6) Whenever an insured bank shall have been closed on account of 
inability to meet the demands of its depositors, payment of the insured deposits in such 
bank shall be made by the Corporation as soon as possible, subject to the provisions of 
paragraph (7) of this subsection, either (A) by making available to each depositor a 
transferred deposit in a new bank in the same community or in another insured bank in 
an amount equal to the insured deposit of such depositor and subject to withdrawal on 
demand, or (B) in such other manner as the board of directors may prescribe: Provided, 
That the Corporation, at its discretion, may require proof of claims to be filed before 
paying the insured deposits, and that in any case where the Corporation is not satisfied 
as to the validity of a claim for an insured deposit, it may require the final determination 
pf a court of competent jurisdiction before paying such claim.” 
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particularly in view of the last sentence thereof, which permits the Cor- 
poration to “require proof of claims to be filed before paying the insured 
deposits,” and, “in any case where the Corporation is not satisfied as 
to the validity of a claim for an insured deposit,” to “require the final 
determination of a court of competent jurisdiction before paying such 
claim.” 

This is clearly a case in which the Corporation was not satisfied as 
to the validity of the claim of the County that it had two insured 
deposits. The Corporation therefore availed itself of the statutory right 
to resist the County’s claim that it had more than one such deposit, 
until “the final determination of a court of competent jurisdiction” of 
the validity of that claim. As we:read the statute in suit, the contro- 
verted claim of the County did not accrue and become payable until 
the entry of judgment against the Corporation. Therefore, the Corpora- 
tion was not in default prior to that time. It was liable for interest only 
from the date of the judgment. Our ruling in this regard is in accord 
with that of the Supreme Court of Vermont in Connor v. Federal De- 
posit Ins. Corporation, 113 Vt. 379, 34 A.2d 368, 153 A. L. R. 528. 
' Apparently the practice of the courts, in adjudicating the validity of 
claims for deposit insurance, has been to allow interest only from the 
date of the judgment. Jones v. Federal Deposit Ins. Corporation, D. C., 
W. D. Okla., 24 F. Supp. 985, 987; Federal Deposit Ins. Corporation v. 
Barton, 10 Cir. 106 F. 2d 737, 739. 


Whether the Corporation, in an action such as this, may be taxed 
with the plaintiff’s cost, is perhaps, a debatable question. The Corpora- 
tion has the power to sue and be sued, and no claim of sovereign im- 
munity is involved. Costs are taxed as an ordinary incident of litigation. 
Reconstruction Finance Corporation v. J. G. Menihan Corp., 312 U. S. 
81, 86, 61 S. Ct. 485, 85 L. Ed. 595. However, we think that Congress 
intended that the exercise by the Corporation of its statutory right to 
insist upon an adjudication of its legal liability for a doubful claim for 
deposit insurance should not be subject to costs or penalties. Apparently 
the Corporation was given a broad discretion with respect to what one 
asserting such a claim must do to establish its validity. There is no 
contention in the instant case that the Corporation, in resisting the 
County’s claim, was acting in bad faith or was guilty of an abuse of 
discretion or of vexatious delay. The Corporation, in effect, was insist- 
ing that the County secure an adjudication of the validity of its claim 
as a condition precedent to payment. 


Our conclusion is that the judgment appealed from should have been 
for $5,000 with interest only from the date of the judgment, and without 
costs to either party. The case is remanded with directions to modify 
the judgment accordingly. 
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Rights of Certificate Holders Upon Reorganization 
of Insolvent Trust Company 


Temple v. Clinton Trust Co., Court of Chancery of New Jersey, 
59 Atl. Rep. (2d) 590 


Upon the reorganization of an insolvent trust company, unac- 
ceptable assets were transferred to a holding company for the benefit 
of depositors to whom were issued participation certificates, the 
trust company retaining the right, during a five-year period, to sub- 
stitute other assets in the place of those so transferred to the holding 
company. Under the circumstances of the case, it was held that the 
substitution of worthless assets for valuable assets violated no right 
of the certificate holders. 


Suit by John H. Temple and others, as unpaid depositors, against 
Clinton Trust Company and others, to recover money about to be dis- 
tributed among the common stockholders of the trust company. On 
motion to strike the answer in lieu of plea. 

Motion denied and bill dismissed. 

Samuel Hollander, of Newark (Isadore Glauberman, of Jersey City, 
of counsel) , for complainants. 

Sorg & Sorg, by H. Theodore Sorg, all of Newark, for defendants 
Clinton Trust Co. and others, trustees, etc. 

Emerson, Emery & Danzig, by Charles Danzig, all of Newark, for 
defendant Fidelity Union Trust Co. 

Hannoch & Lasser, by Herbert J. Hannoch, all of Newark, for Wil- 
liam Beckelman and Pascal & Beckelman, Inc. 

Herrigel, Lindabury & Herrigel, by Fred Herrigel, Jr., all of Newark, 
for defandant Markley Opdyke. 


BIGELOW, V. C.—This is a renewal of litigation which was the 
subject of my opinion in Temple v. Clinton Trust Company, 141 N.J.Eq. 
372, 57 A.2d. 514, filed last February. In that case, the 35 complainants 
alleged that they had been depositors of the Trust Company on March 
3, 1933, and that they had never been paid in full. They sued for 
moneys that were about to be distributed among the common stock- 
holders of the company. I struck their bill of complaint on the ground 
that it appeared that they had received full satisfaction for whatever 
was due them as depositors and hence that they showed no interest in 
the fund. Thereupon, they filed the bill in the present cause in which 
they repeat the allegations of the former bill with certain additions. 
Some of the defendants move to dismiss the bill on the ground that it 
shows no cause of action, and complainants move to strike a plea of res 
judicata which has been interposed by another defendant. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §177. 
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The Trust Company in March, 1933, suspended business because of 
insolvency. Its entire capital and surplus had been lost; it owed de- 
positors and other creditors about $4,000,000; and its assets were less 
than $3,600,000. A plan of reorganization was adopted and put into 
effect the next year, when the company resumed operation. Pursuant 
to this plan, the Trust Company obtained $400,000 new capital, namely, 
$250,000 from the Reconstruction Finance Corporation, for which it 
issued Class “A” preferred stock and $150,000 from its old stock- 
holders and others for Class “B” preferred stock. It made a settlement 
with its depositors whereby it made available to them as demand 
deposits in the reopened bank 50 per cent of their old deposits, issued 
to them Class “B” preferred stock for 25 per cent, and obtained for 
them participation certificates of the Newark Mortgage Company in 
an amount equal to 25 per cent of their deposits. The complainants, 
who were old depositors, received such participation certificates and 
continued to hold them until the summer of 1945 when they sur- 
rendered the certificates to the Mortgage Company under circumstances 
described below. The complainants sue not only for themselves but 
in behalf of all other holders of such certificates. The alleged wrong of 
which they complain, was the transfer between May, 1934, and April 
1939, by the Mortgage Company to the Trust Company of good assets 
of a value of upward of $340,000 in exchange for worthless assets, thus 


enhancing the value of the common stock of the Trust Company at the 
expense of the holders of the participation certificates of the Mortgage 
Company. 


Each participation certificate reads as follows: 


“The Newark Mortgage Company, a corporation of the State of 
New Jersey, hereby certifies that the holder hereof is entitled to partic- 
ipation to the extent of (here inserts a sum equal to 25 per cent of the 
original holders’ deposit on March 3, 1933) in and to certain assets 
consisting of notes, real estate, and bonds and mortgages aggregating 
$948,896.19 which have been transferred to it by the Clinton Trust 
Company of Newark, N. J., a Corporation of New Jersey, pursuant to a 
certain reorganization plan, as amended, adopted by the Board of Di- 
rectors of said Clinton Trust Company of Newark, N. J., at a meeting 
held on December 26th, 1933, subject to the right of substitution, as set 
forth in said reorganization plan as amended. 


“This certificate is issued pursuant to and in accordance with the 
terms and provisions of a certain agreement entered into between the 
Clinton Trust Company of Newark, N. J., and the Newark Mort- 
gage Company of Newark, N. J., dated April 20th, 1934 an ex- 
ecuted copy of which is on file at the office of said Clinton Trust Com- 
pany, 505 Clinton Avenue, Newark, N. J., to which agreement reference 
is hereby made, and the holder hereof by the acceptance of this Cer- 
tificate consents to all terms and provisions in said agreement con- 
tained and agrees to be bound thereby. 

“The Newark Mortgage Company will liquidate the said assets and 
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convert the same into cash, and will distribute the net proceeds of 
such liquidation to and among the holders of these and similar partici- 
pation certificates issued by it under said reorganization plan. 

“The total amount of participation certificates to be issued in ac- 
cordance wth such reorganization plan is $903,896.19 and upon the 
distribution of the proceeds of the liquidation of said assets, the holder 
hereof, shall be entitled to such part of the moneys so distributed as the 
amount of this certificate bears to the total amount of all participation 
certificates issued under such reorganization plan. 

“Such payments in liquidation shall be made from time to time as 
the Board of Directors of the Newark Mortgage Company shall deem 
advisable. 

“This participation certificate, and all other participation certificates, 
will not be registered, but will be transferable by delivery merely, 
and must be presented at the time payments are made hereunder; 
the amount of payment shall be endorsed hereon, and in making such 
payments, the Newark Mortgage Company shall be authorized and 
empowered to deem the person presenting the same as the legal owner 
hereof and entitled to receive such payment or payments. 

“This certificate does not bear interest.” 


Attention is called to the last clause in the first sentence: “subject to 
the right of substitution as set forth in said reorganization plan as 
amended.” The plan of reorganization contained this provision: 


“The Clinton Trust Company will transfer to a holding company 
assets amounting to $980,742.88. Participation certificates in these assets 
will be issued to depositors. The Clinton Trust Company will have 
the right to substitute any of the assets which remain in its possession 
after the transfer of assets to the holding company. The capital stock 
of the holding company in the sum of $1,000 will be held by the Trust 
Company but carried on the books as of no value. The Board of Di- 
rectors in the reorganized bank and the holding company will be identi- 
cal as to personnel and will be elected by holders of preferred stock.” 


The Newark Mortgage Company is the holding company referred 
to in the plan. The bill shows that the assets turned over to the 
Mortgage Company were deemed unacceptable by the Reconstruction 
Finance Corporation, and that their actual value was much less than 
book value. The participation certificate also mentions a certain agree- 
ment between the two companies and states that the certificate holder 
“consents to all terms and provisions in said agreement contained and 
agrees to be bound thereby.” The agreement sets forth: 


“For the period of five years after the date of this agreement” the 
Trust Company “shall have the right of substituting any of the assets 
(other than the banking houses, furniture and fixtures) which shall 
be retained by it under the plan of reorganization and any renewal or 
renewals of the notes and bills purchased so retained by it, or any bal- 
ance due thereon, for any of the assets transferred to the party of the 
second part hereunder (the Mortgage Company), or any renewal or 
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renewals thereof or the proceeds thereof, or any asset in the hands of 
the party of the second part, as a result of any such substitution.” 


The purpose of the plan of reorganization and the steps taken pur- 
suant to it, was to transform an insolvent bank into one that could 
operate safely. To this end, the amount due depositors was cut in 
half and there was added to capital $400,000, an amount equal to ap- 
proximately 21 per cent of the reduced deposits. In order to clear the 
bank portfolio of assets that were euphemistically called “unacceptable,” 
assets with a book value equal to one-quarter of the amount on de- 
posit when the bank closed, were transformed to the Mortgage Com- 
pany. It was the intention of the parties that the bank retain the bet- 
ter assets and transfer the worst to the holding company. But it was 
impossible to foresee exactly which promissory notes, after being nursed 
along, would eventually be liquidated and which ones would become 
utterly worthless. The classification of assets as acceptable or un- 
acceptable, made at the time of the reorganization of the bank, merely 
expressed an estimate as to what would probably happen. So in order 
further to strengthen the bank, it was given the right of substitution, 
so that if some assets transferred to the Mortgage Company should turn 
out well, the Trust Company might recapture such assets and in their 
place turn over to the Mortgage Company assets of equal book value, 
but which, in the course of time, had become of poorer quality. The 
parties intended that the Trust Company should have whatever assets 
might prove, during the period of five years, to be the best assets. Con- 
versely, they intended that the old depositors as holders of participation 
certificates, should have the beneficial title in those assets, and only 
those that, during the same five-year period, should turn out to be the 
worst of all. I think this appears from a careful consideration of the 
facts disclosed in the bill, as well as the terms of the reorganization 
plan and the agreement of April 20, 1934. If this be so, the charge that 
good assets were transferred by the Mortgage Company to the Trust 
Company during the five-year period, in exchange for worthless assets, 
does not state a violation of any right of the complainants or other 
certificate holders. 


The answer in lieu of pleas sets forth that complainants are con- 
cluded by the decree made upon a bill of complaint of the Newark 
Mortgage Company, filed June 23, 1944, against the Clinton Trust Com- 
pany and more than one hundred holders of certificates of participation, 
and certain other parties. The bill shows the reorganization of the Trust 
Company and the formation of the Newark Mortgage Company in much 
detail. A copy of the reorganization plan and the agreement between 
the two companies dated April 20, 1984, is annexed to and made part 
of the bill. The bill sets forth “in and by said agreement, the right of 
substitution referred to in said plan of reorganization was limited to five 
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years from the date thereof. During said five-year period, said Clinton 
Trust Company made numerous substitutions pursuant to the provi- 
sions of said reorganization plan and said agreement.” Also made part 
of the bill is the account of the Mortgage Company. Two of the 
schedules show the substitutions, item by item, the assets transferred to 
the trust Company totalling $453,656, and assets transferred by 
the Trust Company to the complainant totalling $453,593. To illustrate 
the first item in the list of assets transferred to the Trust Company 
is a note made by Almoral Holding Company in the amount of $1,055. 
The bill prays that those holders of certificates of participation who 
are named in the bill, be made defendants as representatives of all 
holders of certificates; that the account of complainant and its proceed- 
ings in the liquidation of the assets may be approved and allowed, and 
complainant discharged from its trust; that the assets still in its hands 
may be sold at public vendue and the net proceeds be distributed among 
the holders of certificates of participation. The bill also contains sun- 
dry other matters and prayers for relief not pertinent to the present 
litigation. 

Upon receiving the bill, the Court designated the individual de- 
fendants as representatives of all holders of certificates of participation 
issued and outstanding. The Trust Company and two of the representa- 
tive defendants filed answers, both of the latter admitting that numerous 
substitutions had been made and stating that they had no knowledge or 
information with reference to the account. A decree proconfesso was 
taken against the other individual defendants. The case came to hear- 
ing in the presence of the solicitors of the answering defendants and a 
final decree was made April 3, 1945. It recites that it appeared from 
the proofs that numerous substitutions of assets were made and that 
the complainants had filed its account showing such substitution, and 
that the account should be allowed and approved, and thereupon it is 
adjudged “that the account of the complainant and its actions and 
proceedings in respect to said assets, including the substitution of assets, 
filed with the bill of complaint herein, . . . be and the same are hereby 
approved and allowed, and complainant be and it is hereby discharged 
from its trust and all things in relation thereto, except the sale of all 
remaining assets and final distribution of the funds in its hands.” The 
decree further ordered the public sale of such assets and the distribu- . 
tion of the fund. In due course the sale was made and approved by the 
Court, and the net avails were distributed among the certificate holders. 
The bill of complaint in the present cause shows that the complainants 
were required to surrender their certificates as a condition precedent to 
payment of their share of the fund, and that they did surrender ‘their 
certificates to the Mortgage Company “in ignorance of the facts here- 
inabove alleged”—which I take to mean the wrongful substitution of 
assets, 
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Although only three of the present complainants were among the 
named defendants in the Mortgage Company’s suit, they all belong 
to the class which was represented by the defendants and they, like all 
certificate holders, are ¢doncluded by the decree in that suit to the same 
extent as if they had been joined individually in that action. Wil- 
loughby v. Chicago Junction Railway, etc., Co., 50 N.J.Eq. 656, 26 
A. 277; Goodbody v. Delaney, 80 N.J.Eq. 417, 83 A. 988; Solomine v. 
Hollander, 128 N.J.Eq. 228, 16 A.2d 203. 

The complainants point out that they are seeking relief against 
Fidelity Union Trust Company, which was not a party to the account- 
ing suit. That company has recently bought all the assets of the Clin- 
ton Trust Company and is about to pay a part of the purchase price 
to the common stockholders of the vendor. Complainants’ cause of ac- 
tion lies primarily against their trustee, the defendant Mortgage Com- 
pany then they trace the trust assets or their proceeds to the Clinton 
Trust Company and on to the Fidelity Union Trust Company, and at 
this point they are attempting to regain the money which represents 
the assets before it reaches the common stockholders. The actual con- 
test is between the certificate holders and the Clinton stockholders, but 
the certificate holders’ title depends upon their cause of action against 
the Mortgage Company. If that cause of action is barred by the decree, 
the common stockholders and the Fidelity Union Trust Company can 
take advantage of the estoppel. Scott v. Hall, 60 N.J.Eq. 451, 46 A. 
611; Friedlander v. Lehr, 101 N.J.Eq. 740, 139 A. 24. Perhaps it may 
be considered that the certificate holders had an independent cause of 
action against the Clinton Trust Company since it dictated the substi- 
tution of assets. If so, that Company was a party to the 1945 action and 
decree. Although the Company and the certificate holders were co- 
defendants, they were adverse so that a finding that assets had been 
improperly substituted would have resulted in a decree that the Trust 
Company restore them to the Mortgage Company. As between the 
present complainants and the present defendants, the judgment in the 
former case is conclusive. 

The bill filed by the Newark Mortgage Company in 1944, was in the 
nature of a bill quia timet, filed to secure repose. In re Rothenberg’s 
Trust, 129 N. J.Eq. 377, 19 A.2d 639. The decree thereon conclusively 
established the propriety of the numerous substitutions of assets; it 
bars the complainants from asserting that any such substitutions were a 
violation of the duty owed to complainants or that complainants were 
injured thereby. Shearman v. Cameron, 78 N.J.Eq. 532, 80 A. 545; 
In re Leupp, 108 N.J.Eq. 49, 58, 153 A. 842; City Bank Farmers’ Trust 
Co. v. McCarter, 111 N.J.Eq. 315, 162 A. 274. 

The motion to strike the answer in lieu of plea is denied, and the 
bill will be dimissed because it shows no cause of action and because the 
record in the earlier case is conclusive. 
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Overdrafts in Commercial Account Set Off by 
Bank Against Depositor’s Savings Account 


Cowen v. Valley National Bank, Supreme Court of Oregon, 
193 Pac. Rep. (2d) 918 








Overdrafts in a commercial account may be set off by bank 
against a credit balance in the same individual’s saving account. 


Action by Arnold V. Cowen against the Valley National Bank to 
recover the amount of a savings account deposit cancelled by defendant 
on the ground that plaintiff's checking account was over drawn by 
such amount. From a judgment denying plaintiff’s motion for a new 
trial after instruction of a verdict for defendant, plaintiff appeals. 

Affirmed. 

W. H. Chester, of Phoenix, for appellant. 

Gust, Rosenfeld, Divelbess, Robinette & Linton, of Phoenix, for 
appellee. 


STANFORD, C.J.—On August 31, 1946, plaintiff (appellant) had a 
joint checking account with Dorothy Cowen, his wife, in the defendant 
bank (appellee), and on said date plaintiff drew out of said account by 
check the sum of $100 cash. He then went to the savings department 
of said bank and opened a savings account under his separate name in 
the sum of $500, giving the bank a check drawn on the joint account of 
himself and his wife. To evidence the $500 deposited in the savings 
account opened by the plaintiff, the defendant issued a pass book show- 
ing the amount deposited and accepted the check presented for that 
amount. 

August 31, 1946, was on a Saturday; September Ist was Sunday; 
and September 2nd was Labor Day (both legal holidays). Accordingly 
the bank was not opened for business until September 3rd, on which 
date, at the time of the opening of the bank, plaintiff’s wife went to the 
bank and withdrew from the same joint checking account of husband 
and wife the balance that the bank record erroneously showed to be in 
the joint account, namely the sum of approximately $689; that at the 
time the wife of plaintiff appeared on September 3rd and withdrew the 
total sum in said account, the $500 check, which had been drawn by the 
plaintiff on August $lst against the joint account, had not been charged 
against said joint account. When defendant discovered what it termed 
a “double withdrawal” of the sum of $500 from the joint checking ac- 
count of plaintiff and his wife it cancelled the deposit of $500 by the 
plaintiff in the savings account claiming the account was overdrawn, 
and advised plaintiff of its action. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) 3798. 
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The record shows that there were marital difficulties between plain- 
tiff and his wife at the time the checks in question were drawn though 
the Bank had no knowledge thereof. Divorce action was filed on 
September 16, 1946, by the wife against plaintiff, and in the complaint 
filed the wife disclosed that the $500 here in question was in her posses- 
sion, and on September 26, 1946, plaintiff and his wife entered into a 
property settlement agreement by which it was agreed that the moneys 
then in her possession were to be retained by her. 

The case was tried before a jury. After submission of all the evi- 
dence the defendant moved for an instructed verdict on the following 
two grounds: 


“1... . that it appears from the record evidence in this case the ad- 
missions of the plaintiff that he had knowledge of such facts to charge 
him with notice of the fact that this $500.00 had been drawn out of the 
account by his wife when he made the property settlement agreement, 
and that having such knowledge the effect of that property settlement 
agreement was to assign the bank’s right to recover that $500.00 to his 
wife and that he now has no such right to recovery.” 

“2... that this was a joint account payable, withdrawable upon the 
checks of either Appellant or his wife; that the authority of each of them 
to draw checks on this account was never terminated until the account 
was closed which was some time after the events that happened 
here, that is, sometime after September 3rd or 4th. And _ that 
such being the case when the wife drew a check on the account which she 
was authorized to do by the terms of the joint agreement she overdrew 
the account to the extent of the amount the account was short. That 
such overdraft gave the bank the right to charge that overdraft against 
any account that either of the parties had in the bank, including the 
right of the plaintiff in any savings account that he might have.” 


The court granted an instructed verdict on the second ground. There- 
after, motion for new trial was made and denied, and from the trial 
court’s action in that respect appeal has been brought to this court. 

By plaintiff’s following assignments of error we can cover the con- 
tentions presented: 


“That when a check is presented to a bank in deposit drawn directly 
upon itself and it unqualifiedly accepts the check and presents it to the 
credit of the customer, thereafter, it cannot, in the absence of fraud or 
collusion repudiate the transaction. 

“That when a bank credits a depositor with the amount of a check 
drawn upon itself the giving of credit is equivalent to payment in money 
and the bank cannot recall or repudiate the payment thereafter. 

“That under and by virtue of the terms of the contract of the bank 
with the appellant herein, it was distinctly understood as follows: 

“*The bank may charge back any item at any time before final 
payment, whether returned or not, Also Any Item Drawn On This 
Bank Not Good At The Close Of Business On The Day Deposited.’ 

“That the $500.00 item deposited in appellant’s Savings Account be- 
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ing good at the close of business on the day in which it was deposited 
is the same as cash under the law, and that the bank cannot, by any 
means, deprive the depositor of the credit to his Savings Account.” 


The defendant, excepting to the court’s ruling denying the motion 
for an instructed verdict on the first ground, filed its cross-assignment 
of error as follows: “The trial court erred in not granting defendant’s 
motion for an instructed verdict upon the record evidence in the case, 
and the admissions of the plaintiff that he had knowledge of facts to 
charge him with notice of the fact that the $500.00 had been drawn out 
of the account by his wife when he made the property settlement agree- 
ment. and that having such knowledge, the effect of that property settle- 
ment agreement was to assign the right to recover the $500.00 to his 
wife so that he now has no such right to recover.” 

From the foregoing we can say that the main contention of the 
plaintiff is “.. . . that where a check is drawn upon a bank and presented 
to that bank for deposit, there is an absolute credit for the amount of 
said check as though the same had been made in cash . . . that under 
the rules of the bank and under the contract with the depositor that any 
check deposited at said bank good at the close of business of the day so 
deposited at said bank was an absolute credit to the depositor.” 
and we have no quarrel with this statement as an abstract proposition 
of law for it is fully supported by the authorities. Cohen v. First 
National Bank, 22 Ariz. 394, 198 P. 122, 15 A.L.R. 701; First Nat. 
Bank v. Burkhardt, 100 U.S. 686, 25 L.Ed. 766. 

If, by reason of the “double withdrawal of this $500 item from the 
joint account, the bank, under these peculiar circumstances, was en- 
titled to a set off against the plaintiff the law seems to be well settled 
that overdrafts in a commercial account may be offset against a credit 
balance in the same individual’s savings account. 

From 9 C.J.S., Banks and Banking, § 998, page 1421, we quote: “In 
accordance with the general rules governing set-off, as discussed in the 
title Set-Offs and Counterclaims, in an action against a savings bank 
by a depositor for the amount due him on the deposit, the bank may 
set off against his claim any indebtedness due the bank from him, and 
this right is unaffected by the fact that the indebtedness arose from 
the depositor’s transactions with the commercial banking department of 
the bank... .” 


In keeping with the foregoing statement from 9 C.J.S., supra, we 
refer to the case of Pursiful v. First State Bank of Pineville, 251 Ky. 498, 
65 S.W.2d 462, 463. The facts are that the appellee had both a com- 
mercial and savings department in its bank. Otto Pursiful opened a 
savings account with appellee and while he had the savings account he 
also had two commercial accounts in the same bank, one under the name 
of “Otto Pursiful” and the other “Paige Service Station.” The wife of 
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appellant did most of the banking business for her husband. When 
either of the accounts were overdrawn the bank would take from the 
savings account and put it to the commercial accounts and claimed that 
it notified Mrs. Pursiful. When Pursiful attempted to withdraw his 
savings account, thinking that he had deposited the amount of $3,000 
plus interest, he was advised that he had but $2,209.92 because of the 
transfers referred to above. The main defense presented by the appellee 
in suit brought by Pursiful was that the bank had a right to pay to the 
commercial accounts out of the savings account any overdrafts. The 
court said: 


“It is conceded that as a general proposition, a deposit of money in a 
bank, at least on open account, establishes the relation of debtor and 
creditor between the bank and the depositor. Williams v. Rogers, 14 
Bush, Ky., 776; Burnam v. Commonwealth, 228 Ky. 410, 15 S.W.2d 
256. No reason can be seen why any difference should be made between 
such an account and a savings account, at least where the bank is, as 
here, a commercial bank, with stockholders, organized for profit, en- 
gaged in general banking business and maintaining a savings account 
department as part of such general banking business. Hence according 
to the weight of authority, if there is no bylaw or regulation limiting 
the liability of a bank with reference to its savings account, and no 
agreement to the contrary (and there was none in the instant case), a 
deposit of money on savings account creates the relation of debtor and 
creditor between the depositor and the bank... . 

“The relationship existing between Pursiful and the bank with 
reference not only to his savings account but also to his open account 
being that of debtor and creditor, it necessarily follows that when sued 
by Pursiful on his savings account, the bank could set off against his 
claim whatever claims it had against him for his overdrafts paid by it. 
Such being true, it will not be necessary to determine whether the bank 
could make the withdrawals it did from Pursiful’s savings account or 
not.’ 


After the withdrawal of the money referred to an action was 
brought by the wife against this plaintiff for divorce in the Superior 
Court of Maricopa County. The property settlement that was entered 
into prior to the decree of divorce reads, in part, as follows: “The wife, 
party of the first part, shall receive and be entitled to the money be- 
longing to the parties herein now in her possession. . . .” 

The decree of divorce in respect to the settlement agreement con- 
tains this paragraph: “That the property settlement agreement entered 
into by and between plaintiff and defendant on September 26, 1946, 
and filed as an exhibit herein, be, and the same is hereby ratified, con- 
firmed and approved.” 

It must be kept in mind that the right of some disinterested third 
party is not at stake. If it were, a different result might be obtained, 
but we are here confronted with the claim of plaintiff, who, with his 
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wife, had opened a joint bank account and “betwixt and between 
them” there was thereafter attempted to be withdrawn some $500 more 
than was on deposit. True the bank was derelict in its duty when 
it failed to charge plaintiff's $500 withdrawal at the close of Saturday’s 
business. Had it done so, the wife’s check presented Tuesday morn- 
ing would have been dishonored, but in the final analysis the owners of 
the joint account received all that they had on deposit with 
the defendant bank and it would constitute an unjust enrichment to 
permit plaintiff to recover the amount herein sued for as he was bene- 
fited to this extent when the property settlement was effected between 
them and hence he is not now entitled to recover for what was patently 
a harmless mistake of the bank. 

Other assignments of error of the plaintiff we think unnecessary to 
determine. “A judgment predicated on a directed verdict must be 
affirmed on appeal if any of several grounds of the motion for such ver- 
dict are good, if the result is the only one that could be reached legally. 
Horan v. Richfield Oil Corp., 56 Ariz. 105 P. 2d 514, and authorities cited 
thereunder.” Ridara Livestock Co. v. Agricultural Products Co., 61 
Ariz. 473, 150 P.2d 761, 762. 

Judgment affirmed. 


LaPRADE and UDALL, JJ., concurring. 


Bearer Paper Subject to Transfer by Delivery 





Egbert v. Egbert, Supreme Court of Indiana, 80 N. E. Rep. (2d) 104 





The law merchant, by which negotiable instruments are governed, 
gives them in many respects the character and currency of money, 
and title may be transferred by delivery where the paper is payable 
to bearer. An indorsement in blank specifies no indorsee, and an in- 
instrument so indorsed is payable to bearer, and may be negotiated 
by delivery. 

From the evidence in the instant case it appears that the note 
or bond in question by its form, and by reason of being indorsed in 
blank by the payee, DeKalb Mortgage Loan Co., trustee or bearer, 
was unquestionably bearer paper and therefore was subject to trans- 
fer by delivery. 


Action to foreclose mortgage by William F. Egbert against William 
C. Egbert, and others. From a judgment for the defendants, the plain- 
tiff appeals. Transferred from the Appellate Court under Burns’ Ann. 
St. § 4-215. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $674. 
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Reversed with directions. 

Opinions of Appellate Court superseded, 78 N.E.2d 553. 

Howard Grimm, of Auburn, Otto E. Grant, of Fort Wayne, and 
Claud V. Barker, of Albion, for appellant. 

Mountz & Mountz, of Garrett, and Husselman & Husselman and Dan 
M. Link, all of Auburn, for appellees. 


GILKISON, J.—The undisputed evidence in this case shows that 
on February 28, 1926, appellee, William C. Egbert and Alice F. Egbert, 
husband and wife, for value received executed their first mortgage bond 
to DeKalb Mortgage Loan Co., trustee or bearer, for $5250, providing for 
interest and attorney’s fees, and due February 28, 1931. This bond was 
secured by a mortgage, on certain real estate described in the complaint, 
duly executed by William C. and Alice F. Egbert, in which the mort- 
gagors expressly agreed to pay the sums of money so secured, with- 
out relief. It was duly recorded March 10, 1926, and has never been 
released of record. The mortgage bond was later assigned in writing in 
blank without recourse and delivered to John F. Cameron, who was an 
uncle of the mortgagor, William C. Egbert. 

On May 2, 1934, William C. Egbert and Alice F. Egbert, his wife, 
executed a warranty deed for the mortgaged real estate to Don F. 
Cameron and Angus L. Cameron, sons of John F. Cameron, containing 
the following stiplation: “The grantees accept this conveyance subject to 
a certain mortgage lien thereon in the name of John F. Cameron and 
subject to ditch and tax liens.” There is some evidence that this deed 
was delivered to Don F. Cameron, (on this appeal we shall consider this 
evidence uncontradicted) and that it was then placed in the safe of 
John F. Cameron unrecorded, where it remained until after John F. 
Cameron’s death in 1944. It was recorded December 8, 1944. William 
C. and Alice F. Egbert lived on the real estate and farmed it after they 
executed the deed, paying rent to John F. Cameron until his death 
in September, 1944. 


During the year 1937, John F. Cameron went to the Egbert home on 
the farm and in the presence of appellant’s father said he wanted to 
give appellant some papers and handed him an envelope that he said 
contained a mortgage and mortgage note and said he wanted appellant 
to have them. Mr. Cameron said, “Here is a note and mortgage in here 
I want you to have.” At that time appellant looked at the note and 
mortgage and knew what they were. He was then seventeen years old. 
He put the note and mortgage away with his school papers and has 
kept them in his possession ever since. 

In the summer of 1945 appellant learned that the Camerons were 
talking about selling the farm, and with his wife and father, William C. 
Egbert, called upon Don F. Cameron with respect to buying the farm. 
Don F. Cameron told them that through Edgar Willenar, he and his 
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brother were about to sell the farm to appellees, McEntarfer, and he 
referred them to Mr. Willenar, who told appellants that they had 
verbally agreed to sell the farm to the McEntarfers and he thought 
they should keep their word. Appellant then want back to Don F. 
Cameron, who told appellant he thought the farm would be a poor 
investment for appellant. 

Thereafter on June 21, 1945, appellant wrote appellee, Don F. 
Cameron, advising him that some eight years previous John F. Cameron 
had given him the note and mortgage on the farm, and that he still had 
them. That the mortgage had never been released. That he felt the 
donor intended that he, the donee, should realize material gain from 
the papers, and that he would appreciate hearing from Mr. Cameron 
on the subject. 

On October 18, 1945, appellees, Cameron, conveyed the farm to 
appellees, McEntarfer, and on April 2, 1946 appellant filed this action to 
foreclose the mortgage. The appellees, DeKalb Mortgage Loan Com- 
pany, Trustee, and DeKalb Mortgage Loan Co., trustee or bearer, an- 
swered by disclaimer, Appellee, William C. Egbert answered by denial. 
Appellees, McEntarfer and McEntarfer, and Cameron and Cameron 
filed an answer under the rules, a second paragraph averring that William 
C. Egbert and his wife by. warranty deed on May 2, 1937 transferred the 
real estate involved to Don F. and Angus F. Cameron, subject to the 
mortgage sued upon. That coincident with the execution of said deed, 
John F. Cameron transferred the debt to Don F. and Angus L. Cameron, 
and that therefore the mortgage debt was merged in the title; a third 
paragraph pleading payment; a fifth paragraph pleading both merger 
and payment; a sixth paragraph denying that title to the note and 
mortgage sued upon was ever transferred to the plaintiff by John F. 
Cameron. A demurrer was sustained to the 4th paragraph of answer. 
The affirmative answers were put at issue by denial. The burden was 
therefore on the plaintiff to prove the material averments of his com- 
plaint by a fair preponderance of the evidence, and on the defendants 
to prove the material averments of their affirmative answers by a like 
preponderance. 

After hearing the evidence the trial court found for defendants 
and rendered judgment accordingly, from which this appeal is taken. 
A motion for new trial containing seven specifications, including that 
the finding is not sustained by sufficient evidence, and is contrary to law, 
was overruled by the court. The assignment of error questions only the 
ruling on the motion for new trial. 

When the deed was made by William C. Egbert and wife to Don F. 
and Angus L. Cameron, it was made “subject to a certain mortgage lien 
thereon in the name of John F. Cameron.” This is the mortgage sued 
upon by appellant. We think there is no question that recitals in a deed 
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affecting the title or character of the estate must be taken notice of by 
persons claiming under such deed. Colman v. Watson, 1876, 54 Ind. 65, 
72. State ex rel. Lowry v. Davis et al., 1884, 96 Ind. 539, 544; 26 C.JS., 
Deeds, § 89—Recitals page 335; 60 C.J —Subject To § 8 p. 673. There- 
fore, the defendants, Cameron and Cameron, must have accepted the 
deed to the real estate in question, cum onere or subject to the mortgage 
lien sued upon. The recital in the deed noted, effectively excludes any 
assertion of a merger of the mortgage in the title so conveyed, coinci- 
dent with the execution of the deed. Chase et al. v. Van Meter, 1894. 
140 Ind. 321, 331, 333, 39 N.E. 455. Thompson v. Reising, 1943, 114 Ind. 
App. 456, 464, 51 N.E.2d 488. There is no evidence whatever and no 
possible inference that can be drawn from the evidence in the record 
even remotely suggesting that John F. Cameron transferred the debt 
sued upon to Don F. and Angus Cameron coincident with the execu- 
tion of the deed from the Egberts to the Camerons. The true test 
of merger is the expressed or implied intention of the party. If from 
all the circumstances of the transaction it appears that no merger was 
intended, none will be presumed. Chase et al. v. Van Meter, supra. 
Wayne International Building & Loan Ass’n v. Beckner, 1921, 191 Ind. 
664, 666, 134 N.E. 273. Murray v. Murray, 1916, 62 Ind.App. 132, 144, 
112 N.E. 835. See Anno. 95 A.L.R. 629. 


The assignment of a note secured by mortgage operates pro tanto 
as an assignment of the mortgage. Baugher v. Woollen et al., 1896, 147 
Ind. 308, 311, 45 N.E. 94; Parkhurst et al. v. Watertown Steam-Engine 
Company et al., 1886, 107 Ind. 594, 596, 8 N.E. 635 and cases cited. 
State Life Insurance Co. v. Cast, 1938, 214 Ind. 17, 20, 13 N.E.2d 705. 


It will be noted that the bond or note in question is made payable to 
a specific payee or bearer. The law merchant, by which negotiable in- 
struments are governed, gives them in many respects the character and 
currency of money, and title may be transferred by delivery where the 
paper is payable to bearer. 10 CJ.S., Bills and Notes, § 188, page 683, 
§ 226, page 718; 8 Am.Jur., Bills and Notes, § 303, page 41. Burns’ 
1933, §§ 19-311, 19-305. Uniform Negotiable Instruments Act, Acts 
1913, Ch. 63, Sec. 9, p. 122, Sec. 40, p. 127. The word “bearer” is de- 
fined by the Uniform Negotiable Instruments Act thus: “ ‘Bearer’ 
means the person in possession of a bill or note which is payable to 
bearer.” Burns’ 1933, § 19-1802. It further provides: “. .. An indorse- 
ment in blank specifies no indorsee, and as instrument so indorsed is 
payable to bearer, and may be negotiated by delivery.” Burns’ 1933, 
§ 19-305, Sec. 9, Uniform Negotiable Instruments Law, Acts 1913, page 
122, Burns’ 1933, § 19-109. Brown v. Fisher, 1905, 35 Ind.App. 549, 
553, '74 N.E. 632; Rich et al. v. Starbuck, 1875, 51 Ind. 87, 90, 91. It 
thus conclusively appears from the evidence, that the note or bond in 
question by its form, and by reason of being indorsed in blank by the 
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payee, DeKalb Mortgage Loan Co., trustee or bearer, was unques- 
tionably bearer paper and therefore was subject to transfer by delivery. 
The delivery of the note and mortgage to the appellant by John F. 
Cameron in 1937, as a gift was sufficient therefore to transfer the title 


therein to the donee. 
It thus appears that appelllant’s case was completely proved by 


uncontradicted evidence. 

Appellees make no contention that the evidence even tends to sus- 
tain either paragraph of their affirmative answer. On the contrary 
their only contention is that since there was a general finding in favor 
of the defendants, no question can be raised as to the sufficiency of the 
evidence to sustain the finding. However, it is well established that 
when a plaintiff has fully sustained each of the material averments 
of his complaint by uncontradicted evidence, a general finding against 
him is contrary to law, and will compel a reversal. Wright v. Peabody 
Coal Co., Ind.Supp., 1948, 77 N.E.2d 116, 119. City of Decatur v. 
Eady, 1917, 186 Ind. 205, 219, 115 N.E. 577, L.R.A.1917E, 242; Riley 
et al. v. Boyer et al., 1881, 76 Ind. 152; Jamieson v. Miller, 1876, 54 Ind. 
332; Butterfield v. Trittipo et al., 1879, 67 Ind. 338, 342. 

We quite agree with appellees that, in this case, the duty of weigh- 
ing the evidence was wholly for the trial court. However, the trial 
court may not refuse to consider and weigh competent, uncontradicted 
evidence. Such a refusal by the trial court is not weighing the evi- 
dence, but ignoring it. Roe v. Cronkhite et al. Adm’rs, 1876, 55 Ind. 
183; Davis et al. v. Grater, 1878, 62 Ind. 408. 

For the reasons given, the judgment of the trial court is reversed, 
with directions to sustain the motion for new trial, and further pro- 
ceedings agreeable with this opinion. 





Indemnity Contract Distinguished from a Guaranty 





National Bank of Monroe v. Wright, Court of Appeals of Georgia, 48 S. E. 


Rep. (2d) 306 





An indemnity contract differs from a guaranty in that the former 
is an original rather than a collateral undertaking, and generally 
undertakes to make good the promisee’s loss resulting from his lia- 
bility to another, rather than from another’s liability to him. 

The contract in this case provides that the defendants “guarantee 
payment of $75,000 note executed by Union Banking Company to 
Bank of Monroe, Georgia.” It was a contract to pay the debt of 
the Union Banking Company to the Bank of Monroe, evidenced by 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §618. 
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notes for $75,000, for which it remained bound, based on a con- 
sideration flowing to the guarantors. Their liability was a separate 
obligation, collateral to that of the Union Banking Company and 
was not an original undertaking. The contract, therefore, was 
construed as a guaranty. 


Action by the National Bank of Monroe, as successor to the Bank 
of Monroe, against J. E. Wright and others on a contract of guaranty. 
To review a judgment in favor of the defendants, the plaintiff brings 
error. 

Judgment affirmed. 

The National Bank of Monroe, as successor to Bank of Monroe, 
sued J. E. Wright and others in Walton Superior Court on the follow- 
ing contract: 


“Whereas, Bank of Monroe, Georgia, has this day agreed to make 
a loan to Union Banking Company of Monroe, Georgia, in the prin- 
cipal sum of Seventy-five Thousand dollars ($75,000.00) for the pur- 
pose of paying off all obligations by said Union Banking Company to its 
depositors and all its other creditors, and the Union Banking Company 
has agreed to pledge as collateral for said loan, all the assets of every 
kind owned and held by Union Banking Company, said assets to be held 
by Bank of Monroe, Georgia, and administered for the purpose of 
ee said loan of $75,000.00 and for the interest of the stock- 

olders; 

“And whereas, the capital stock of Union Banking Company has be- 
come and is now impaired, and the Superintendent of Banks of the 
State of Georgia, has called on said Union Banking Company to make 
an assessment on its stockholders to cover said impairment in its capi- 
tal stock; 

“Now, in consideration of the loan made by said Bank of Monroe, 
Georgia, to Union Banking Company as above set out, and for the 
purpose of avoiding an assessment at the present time on the stock 
owned by us, we the undersigned stockholders of Union Banking Com- 
pany, hereby guarantee payment of the said $75,000.00 note executed by 
Union Banking Company to Bank of Monroe, Georgia, in an amount 
equal to the par value of the stock owned by each of us respectively in 
Union Banking Company at this date, the same being the amount to 
which we would be subject for an assessment under the laws of the 
State of Georgia. 

“Now, if in the future, the Superintendent of Banks of the State 
of Georgia, demands that such assessment be made for the purpose of 
paying any remainder due on said debt of $75,000.00 and interest, or 
to take care of the impaired capital stock of the Union Banking Com- 
pany, we, the undersigned stockholders in Union Banking Company, do 
hereby empower the Board of Directors of Union Banking Company to 
make such assessment on the stockholders of said bank, as is provided 
by law, necessary to pay such debt and impairment; and in stockhold- 
ers’ meeting called for the purpose, we hereby empower the Directors 
of Union Banking Company, and do hereby direct them to vote our 
stock for such assessment to be so made. And such power is hereby 
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made irrevocable, so long as any part of such debt is due to Bank of 
Monroe, Georgia, or the capital stock of Union Banking is impaired.” 


Opposite the names of the defendants who signed the contract the 
number of shares of stock held by each of them respectively in Union 
Banking Company is stated, and judgment was sought against each de- 
fendant based on the par value of his shares of stock, less whatever 
amount had been paid by him on the indebtedness of the Union Bank- 
ing Company to the Bank of Monroe. 

A plea of the statute of limitations (with other defenses) was filed 
by the defendants alleging that the obligation sued on was a simple con- 
tract, that is, a contract not under seal; that the obligation 
of said contract, if any ever existed, matured and became enforceable 
on November 29, 1926, and that the suit was not filed until April 28, 1936, 
more than 6 years after the maturity of the obligation; that the right 
of action in the plaintiff had accrued more than 6 years before the com- 
mencement of the suit and was barred by the statute of limitations. 

The case was referred to an auditor who made certain findings of 
law and certain findings of fact. The documentary evidence introduced 
included a note for $45,000, dated August 31, 1926, due on or before 90 
days arter date, made by Uuion Banking Company and payable to 
Bank of Monroe; a note for $30,000 bearing the same date and due at 
the same time and made by the Union Banking Company to the Bank 
of Monroe; a security deed bearing the same date and made by Union 
Banking Company to the Bank of Monroe, securing the two notes ag- 
gregating $75,000, conveying certain real estate described therein; the 
contract sued on of the same date, signed by the several defendants, 
and a judgment and execution in favor of the Bank of Monroe and 
against Union Banking Company, based on a suit on the notes in Walton 
Superior Court, May Term, 1930, for $21,500 principal, with interest, 
counsel fees and costs. 

The auditor found against the plea of the statute of limitations. 
This finding was based on his conclusion that the contract was not one 
of suretyship or guaranty, but was a contract of indemnity; and that 
no right of action accrued thereon until the assets of the Union Bank- 
ing Company had been liquidated. Under this finding the action was 
not barred. The defendants filed exceptions to the report of the auditor, 
both as findings of law and findings of fact. Upon the trial of the 
case as it then stood the court sustained certain exceptions of law, and 
held that the contract was one of guaranty, and that the action was 
barred by the statute of limitations. A verdict was directed by the 
court finding in favor of the exceptions of fact, and a judgment was 
thereupon rendered against the plaintiff for the costs. The plaintiff ex- 
cepted to these rulings and judgment of the trial court. 

Orrin Roberts, and H. C. Cox, both of Monroe, for plaintiff in error, 
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A. M. Kelly, J. C. Knox and D. M. Pollock, all of Monroe, for de- 
fendants in error. 


PARKER, J.—1. The motion to dismiss the writ of error is denied. 


2. The controlling question in this case is determined by the con- 
struction of the contract. If it is a contract of guaranty the cause of 
action was barred when the suit was filed. If it is a contract of 
indemnity the action was not barred. It is often difficult to tell whether 
a particular contract is one of guaranty or indemnity. “The contract of 
suretyship is one whereby a person obligates himself to pay the debt of 
another in consideration of a credit or indulgence, or other benefit given 
to his principal, the principal remaining bound therefor. It differs from 
a guaranty in this, that the consideration of the latter is a benefit flow- 
ing to the guarantor.” Code, § 103-101. “A contract of guaranty exists 
where one lends his credit for the benefit of another, but under an obliga- 
tion which is separate and distinct from that of the principal debtor, 
and where he renders himself secondarily or collaterally liable on account 
of any inability of the principal to perform his own contract.” Arkansas 
Fuel Oil Co. v. Young, 66 Ga.App. 33, 35, 16 S.E.2d 909, 911; Manry v. 
Waxelbaum Co., 108 Ga. 14(3), 17, 33 S.i. 701; Ethelridge v. Raw- 
leigh Co., 29 Ga.App. 698, 702, 116 S.K. 905. An indemnity contract is 
defined by Black’s Dictionary of Law as “An agreement between two 
parties, whereby the one party, the indemnitor, either agrees to in- 
demnify and save harmless the other party, the indemnitee, from loss 
or damage, or binds himself to do some particular act or thing, or to 
protect the indemnitee against liability to, or the claim of, a third party.” 
Citing 19 Amer. & Eng. Enc. Law 402. “Indemnity’” means “reimburse- 
ment, restitution, or compensation.” Travelers Ins. Co. v. Georgia 
Power Co., 51 Ga.App. 579, 583, 181 S.E. 111, 114. “In a contract of 
indemnity the indemnitor, for a consideration, promises to indemnify 
and save harmless the indemnitee against liability of the indemnitee 
to a third person, or against loss resulting from such liability. The con- 
tract of the indemnitor is an original undertaking.” 1 Brandt, Surety- 
ship and Guaranty, § 5, pp. 19, 20; National Bank of Tifton v. Smith, 
142 Ga. 663, 665, 83 S.E. 526, L.R.A.1915 B. 1116. As stated in the 
written opinion of the trial court, “An indemnity contract differs from 
a guaranty in that the former is an original rather than a collateral 
undertaking, and generally undertakes to make good the promisee’s 
loss resulting from his liability to another, rather than from another’s 
liability to him.” 38 CJ.S., Guaranty, § 5. 

In determining whether a contract is one of guaranty or of indemnity, 
the language of the instrument should first be considered, and the sur- 
rounding circumstances should be taken into account only if the 
language is indefinite or ambiguous. 38 C.J.S., Guaranty, § 5. The 
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intention of the parties to a contract “is to be gathered largely from what 
the parties say, the words they use.” Myers v. Philip Carey Co., 17 
Ga.App. 535, 87 S.E. 825, citing Malsby v. Young, 104 Ga. 205, 213, 
30 S.E. 854. In finding the intention of the parties to a contract, the 
language they used will be looked to for that purpose. McKibben v. 
Fourth Nat. Bank, 32 Ga.App. 222, 122 S.E. 891. In discussing guaran- 
tors and indorsers, Judge Bleckley used these words: “Why should it 
not be held that the parties, one and all, contemplated the class of 
contract which the words they employed, naturally and fairly con- 
strued, import, to wit, a contract of guaranty? This is the better and 
safer construction.” Geiser Mfg. Co. v. Jones & Toole, 90 Ga. 307, 310, 
17 S.E. 81, 82. The contract here provides that the defendants “guaran- 
tee payment of the said $75,000 note executed by Union Banking Com- 
pany to Bank of Monroe, Georgia.” 

We do not think the contract in this case can properly be construed 
as a contract of indemnity. We think it is a contract of guaranty. It 
was a contract to pay the debt of the Union Banking Company to the 
Bank of Monroe, evidenced by notes for $75,000, for which it remained 
bound, based on a consideration flowing to the guarantors. Their 
liability was a separate obligation, collateral to that of the Union Bank- 
ing Company and was not an original undertaking. The contract uses 
no words indicating it was a contract to indemnify the Bank of Monroe 
on account of any particular losses or damages it might sustain. On 
the other hand, the defendants contracted merely to guarantee the pay- 
ment of a certain amount and not to indemnify the Bank of Monroe for 
all loss or damage it might sustain in the transaction. The court properly 
construed the contract as a guaranty, and ruled properly that the action 
thereon was barred by the statute of limitations. 

The plaintiff relies on the case of Walton County Bank v. Stanton, 38 
Ga.App. 591, 144 S.E. 815, which was affirmed by the Supreme Court in 
169 Ga. 40, 149 S.E. 753. The contract there involved was an agree- 
ment signed by certain stockholders of the Bank of Social Circle, to 
stand the losses, if at the final settlement of certain notes of named 
persons there should be any loss sustained by said bank, or a consolidated 
or merged bank. This court held that agreement to be a contract of 
indemnity. We do not think the Stanton case is contrary to our hold- 
ing in this case. The plaintiff cites the case of Union Banking Co. v. 
Abercrombie, 180 Ga. 491, 179 S.E. 342, in which the same contract 
here involved was before the court. There is no ruling in that case 
applicable to the instant case. 

Judgment affirmed. 


SUTTON, C.J., concurs, and FELTON, J., concurs specially. 


FELTON, Judge (concurring specially). I think the contract 
sued on is one of suretyship rather than of guaranty. While the contract 





er es anus sau 


aa AERO tt deine 


tna stn asst nt aes i ncesE EN SO NE tc 





ane SIN 2 


it tnt aan aN tea EL nent 


THE BANKING LAW JOURNAL 849 


might have benefited the sureties the benefit was not a consideration 
arising out of the note to the Bank of Monroe or out of the contract. 
The avoidance of assessment was a motive and by-prduct but not a 
consideration. The contract is no more than the endorsements of the 
note as sureties. But, whether the contract is one of suretyship of 
guaranty it was barred by the statute of limitations. 


Loan Held Not Usurious Because of Payment 
in Advance of Maturity Date 





Adamson v. Lilienthal, Court of Appeals of Georgia 48 S. E. Rep. (2d) 579 





Where a debt, including both principal and interest and due 
by installments, if paid according to the terms of the contract is free 
from usury, the transaction is not rendered usurious by the voluntary 
payment of the debt in full before some of the installments matured, 
although as a result the creditor would receive in the aggregate, a 
sum amounting to more than the principal and the legal rate of 
interest. 


Suit by George T. Adamson against Madeline H. Lilienthal for re- 
covery of a sum allegedly paid to defendant as usurious interest. To 
review the judgment plaintiff brings error. 

Judgment affirmed. 

George T. Adamson filed suit in DeKalb Superior Court against 
Mrs. Madeline H. Lilienthal for the recovery of $959.80, said sum al- 
legedly having been paid as usurious interest to the defendant. 

In substance the petition, as amended, alleged: On April 22, 1947, 
the defendant lent the plaintiff $3200.00, and plaintiff executed a deed 
to secure debt conveying certain realty to the defendant, a copy of 
which is attached and made a part of the petition. This deed provides 
that the debt is evidenced by 60 notes for $69.33 each, payable monthly, 
beginning May 22, 1947, the final payment being due on April 22, 1952. 
Plaintiff paid five of these notes, amounting to $346.55, and, on October 
8, 1947, paid defendant an additional amount of $3813.15, as the balance 
due for lawful principal and interest, and secured a cancellation of the 
deed and a surrender of the notes. Recovery is sought for $959.80 as 
being in excess of the lawful and legal rate of interest permitted by the 
law of Georgia, and, therefore, recoverable under the law which voids 
the collection of all interest where the same is usurious. 

Defendant filed a general demurrer to the petition, which was re- 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1565. 
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newed after the petition was amended, and the case is here on exceptions 
to the judgment sustaining these demurrers. 

Marvin O’Neal, Jr. and Ernest H. Stanford, both of Atlanta, for 
plaintiff in error. 

Smith, Kilpatrick, Cody, Rogers & McClatchey, of Atlanta, for 
defendant in error. 


SUTTON, Chief Judge (after stating the foregoing facts). 


1. “Any person, natural or artificial, in this State, lending money 
to be paid back in monthly, quarterly, or yearly installments, may 
charge interest thereon at six per cent, per annum or less for the entire 
period of the loan, aggregating the principal and interest for the entire 
period of the loan, and dividing the same into monthly, quarterly or 
yearly installments, and may take security therefor by mortgage with 
waiver of exemption or title or both, upon and to real estate or per- 
sonal property or both, and the same shall be valid for the amount 
of the principal and interest charged; and such contract shall not 
be held usurious. ” Code Ann. §57-116 (Ga. L. 1912, p. 144: 1937, 
p. 463.) A loan of $3200, made on April 22, 1947, where the borrower 
conveys certain real estate under a deed to secure debt as security for 
the loan, and where the principal and interest is payable in monthly 
installments of $69.33, each, beginning on May 22, 1947, and the final 
payment becoming due on April 22, 1952, as in the present case, is in 
accordance with, and comes under the provisions of Code Ann. § 57-116, 
and the contract is not usurious. See Osborne v. National Realty Man- 
agement Company, 182 Ga. 892, 893 (1), 187 S.E. 56; and compare with 
Green v. Equitable Mortgage Company, 107 Ga. 536, 33 S.E. 869, de- 
cided prior to the passage of the act of 1912 (Ga. L. 1912, p. 144; Code 
§ 57-116). 

2. “Where a debt, including both principal and interest, and due by 
installments, if paid according to the terms of the contract is free from 
usury, the transaction is not rendered usurious by the voluntary pay- 
ment of the debt in full before some of the installments matured, al- 
though, as a result, the creditor would receive, in the aggregate, a sum 
amounting to more than the principal and the maximum legal rate of 
interest.” Savannah Savings Bank v. Logan, 99 Ga. 291, 25 S.E. 692. 
This principle is applicable to contracts coming under the provisions 
of Code Ann. § 57-116. For the same holding in other jurisdictions 
see the collection of cases in 130 A.L.R. 73; Atlantic Life Insurance 
Company of Richmond, Va., v. Wolf, D.C.Mun.App., 54 A.2d 641. 


3. As the contract was not usurious in its inception, and was not 
rendered usurious by the voluntary payment of the principal and in- 
terest in advance of the maturity dates, the court did not err in his 
judgment sustaining the general demurrers to the plaintiff’s petition. 

A careful examination has been made of all the cases cited and relied 
upon by the plaintiff in error, and they do not authorize or require a 
different holding from the one here made. Parker v. Fulton L. & B. 
Association, 42 Ga. 451; Camp Lumber Company v. Citizens’ Bank of 
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Valdosta, 142 Ga. 84, 82 S.E. 492; McGehee v. Petree, 165 Ga. 492, 141 
S.E. 206; and Bailey v. Newberry, 52 Ga.App. 693, 184 S.E. 357, all 
deal with contracts usurious in their inception or tainted with usury. 
Troutman v. Barnett, 1850, 9 Ga. 30, deals with a judgment which be- 
came tainted with usury by a subsequent agreement with a transferee. 
Morgan v. Shepherd, 171 Ga. 33, 154 S.E. 780, and Nash Loan Com- 
pany v. Dixon 181 Ga. 297, 182 S.E. 23, deal with loans of less than 
$300.00 made under the provisions of the act of 1920 (Code § 25-301 et 
seq.). The cases are distinguishable on their facts and the provisions 
of the act of 1920 are different from Code Ann. § 57-116 and are inap- 
plicable to the present case. In South Georgia Mercantile Company v. 
Lance, 143 Ga. 530, 85 S.E. 749, the present Code Ann. § 57-116 prior 
to the 1937 amendment was involved, and the plaintiff, as the lender, 
was suing upon a loan in default under a provision of the contract call- 
ing for usurious interest if the contract was in default, and, therefore, 
the holding there is inapplicable to the case at bar. Garner v. Sisson 
Properties, Inc., 198 Ga. 203, 31 S.E.2d 400, involved purchase money 
notes, and the court held that the Code Ann. § 57-116 was not appli- 
cable. Furthermore, the notes in that case contained the provision 
that they were payable “on or before” maturity. Martin v. McLain, 51 
Ga.App. 336, 180 S.E. 510, does not deal with any law concerning usury. 
The case of Green v. Equitable Mortgage Company, 107 Ga. 536, 33 
S.E. 869, although decided prior to the act of 1912, involved a contract 
that was held not to be usurious, and the principles there stated support 
the holding in the present case. 
Judgment affirmed. 
FELTON and PARKER, JJ., concur. 





Right to Rescind and Cancel Non-Negotiable Note 





Bryant Park Building, Inc., v. Netley Service Corporation, 79 N. Y. Supp. 
(2d) 624 





Where plaintiff induced defendants to execute a non-negotiable 
note through false representations made with an existing intent 
not to keep them, defendant would have a right to rescind and can- 
cel the note. 


Action by Bryant Park Building, Inc., against Netley Service Cor- 
poration and Herman Levy to recover on a non negotiable note. On mo- 
tion by plaintiff to strike out defendants’ defense, for judgment on the 
pleadings, and for summary judgment. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §978. 2 
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Motion denied. 
Pfeiffer & Crames, of New York City, for plaintiff. 
William B. Herlands, of New York City, for defendants. 


VALENTE, J.—The situation in the instant case is almost identi- 
cal with that presented in Bernstein v. Kritzer, 253 N.Y. 410, 171 
N.E. 690. In that case the Court of Appeals, in an opinion by Judge 
Crane, said (pages 415, 416 of 253 N.Y., page 691 of 171 N.E.): 


“It was open to these defendants, however, to prove not only that 
there was no consideration for their contract, but that there was to be 
no contract, and that as between them and the promise of the nonnegoti- 
able instruments, there was an understanding that they would never be 
held liable; in other words, that it was all a sham transaction to carry 
out some ulterior purpose of Philip Bernstein.” 


To the extent that the earlier case of Grannis v. Stevens, 216 N.Y. 
583, 111 N.E. 263, may be inconsistent with Bernstein v. Kritzer, supra, 
the later case must be deemed controlling. Cases such as County Trust 
Co. of New York v. Maar, 242 App.Div. 206, 273 N.Y.S. 597 affirmed 
266 N.Y. 540, 195 N.E. 190; Manufacturers Trust Co. v. Grossman, 
247 App. Div. 199, 286 N.Y.S. 602, affirmed 272 N.Y. 471, 3 N.E.2d 
874; Bay Parkway Nat. Bank v. Shalom, 270 N.Y. 172, 200 N.E. 685; 
Mount Vernon Trust Co. v. Bergoff, 272 N.Y. 192, 5 N.E.2d 196; and 
Rothschild v. Manufacturers Trust Co., 279 N.Y. 355, 18 N.E.2d 527, 
120 A.L.R. 480, are clearly distinguishable since the rationale of those 
decisions is that it is against public policy to permit a defense such as 
that presented here, where the instrument is given to a bank and may 
deceive the bank examiners and affect the bank’s solvency. This was 
pointed out in Bay Parkway Nat. Bank v. Shalom, supra, where the 
court cited its affirmance of the Appellate Division in County Trust Co. 
of New York v. Mara, supra, as based upon the fact that said case in- 
volved a bank and a possible fraud on bank examiners. 

In addition to the foregoing, it is to be noted that in the in- 
stant case the defense is based upon representations claimed to have been 
false and to have been made with an existing intent not to perform them. 
The facts alleged in the defense entitled defendants to rescind the in- 
strument sued on for fraud and the defense is, therefore, a good equi- 
table defense. Of course, such a defense would not be permitted if the 
payee of the instrument were a bank, on grounds of public policy. 

Plaintiff claims that in Grannis v. Stevens, supra, a defense based on 
a claim of false representations was held to be without merit. The exami- 
nation of the answer in that case reveals, however, that the only defense 
in which the claim of representations made by the plaintiff was accom- 
panied by an allegation that at the time they were made plaintiff did not 


intend to keep his promise, with the fifth defense. The opinion of the 
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Court of Appeals, however, opens with the statement that the only de- 
fenses which were urged were (1) (page 585 of 216 N.Y., page 264 of 
111 N.E.) that the evidence did not prove that the writing was delivered 
as a note, and (2) usury. 

The sufficiency of the fifth defense was, therefore, not passed upon. 
If, as defendants claim, the plaintiff induced them to execute a non- 
negotiable note through false representations made with an exist- 
ing intent not to keep them, it would seem that defendants have a right 
to rescind and cancel the note, and that, therefore, the facts pleaded con- 
stitute a good equitable defense. 

It is doubtful that, in order to obtain such rescission, defendants 
are required to restore anything to plaintiff, since it is their claim that 
they received nothing which they are required to restore. However that 
may be § 112g, Civil Practice Act provides that a failure to tender 
restoration of benefits is not fatal to the sufficiency of an action, defense 
or counterclaim. 

For the reasons indicated, the motion to strike out the defense and for 
judgment on the pleadings and for summary judgment is denied. 


Guaranty of Note Did Not Cover Costs for 
Collection 





Krinsky v. Leventhal, Supreme Judicial Court of Massachusetts, 
80 N. E. Rep. (2d) 477 





Where punctual payment at maturity of note was guaranteed, 
no costs or legal expenses for the enforcement or collection thereof 
would be incurred if the note should be paid at maturity. In prin- 
ciple, the guaranty was either satisfied or broken on the day of the 
maturity of the note. On that day, it could not be foreseen whether 
anything would become due on the note for expenses of collection. 

In this case the guaranty was drawn by the plaintiff, and is in 
his own handwriting. As originally drawn the guaranty covered not 
merely the “punctual payment a maturity” of the note, but covered 
such payment “together with all legal and other expenses of col- 
lection.” The words last quoted were struck out by the defendant 
before he signed the guaranty. The striking out of those words 
indicated the unwillingness of the defendant to extend his guaranty 
to the charges for the enforcement and collection of the note. 


Suit by Hyman Krinsky against Harold A. Leventhal on a written 
mele of a promissory note. To review an adverse judgment, plain- 
tiff brings exceptions. Exceptions overruled. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) 3616. 
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Before QUA, C. J., and LUMMUS, DOLAN, SPALDING, and WIL- 
LIAMS, JJ. 

B. Goldman, of Boston, for plaintiff. 

J. A. Daly, of Boston, for defendant. 


LUMMUS, J.—The plaintiff by this bill in equity seeks to recover on 
a written guaranty of a promissory note made by Edwards Trailer & 
Body Co., Inc., payable to the plaintiff. Two issues were submitted to a 
jury, namely (1) Is the defendant, Harold A. Leventhal, indebted to the 
plaintiff on the instrument alleged to be a guaranty, referred to in para- 
graph 6 of the bill of complaint and alleged to have been given on or 
about August 22, 1946; and (2) If the defendant is indebted on such 
guaranty, what is the amount of the indebtedness? On the first issue 
the answer of the jury was “Yes.” On the second issue the answer of 
the jury was “$57,325, with interest at the rate of six per cent per annum 
from February 22, 1947.” The case comes here on exceptions taken by 
the plaintiff. 

The note of Edwards Trailer & Body Co. Inc., dated August 21, 1946 
promised to pay plaintiff $64,325 in sixty days, “together with all costs 
and all legal expense for the enforcement and collection hereof, such 
charges in no event to be less than a sum equal to twenty per cent of 
the aggregate of principal and interest unpaid on this note at the time 
this note is placed in the hands of an attorney for collection.” This 
note was not paid at maturity, was protested, and was placed in the 
hands of an attorney for collection on February 24, 1947. The guaranty 
of the foregoing note, executed by the defendant on August 22, 1946, 
guaranteed “the punctual payment at maturity” of said note. 

It is not disputed that the defendant is liable on his guaranty for 
the amount of the principal of the note, $64,325, less $7,000 paid on 
November 1, 1946, which leaves a balance of $57,325, together with 
interest on said balance at six per cent per annum from February 21, 
1947. The only question is whether the defendant is also liable for 
twenty per cent of said $57,325 for costs and legal expenses, being the 
minimum amount of additional charges under the terms of the note, 
already recited. The judge ruled that the guaranty did not cover said 
twenty per cent, and the plaintiff excepted. 

In the present case the guaranty was of “the punctual payment at 
maturity” of the note. If the note should be paid at maturity, no costs 
or legal expenses for the enforcement or collection thereof would be in- 
curred. In principle, the guaranty was either satisfied or broken on the 
day of the maturity of the note in October, 1946. On that day, it could 
not be foreseen whether anything would become due on the note for 
expenses of collection. It might well be thought that the language 
of the guaranty showed that it was not intended to cover such expenses. 
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See Schneider v. Armour & Co. 322 Mass. 80 N.E. 2d 34; Continen- 
tal Supply Co. v. Tucker-Rose Oil Co., 146 La. 671, 83 So. 892. 

But another consideration present in this case seems to us to resolve 
any doubt in favor of the defendant. The guaranty was drawn by the 
plaintiff, and is in his own handwriting. As originally drawn the guar- 
anty covered not merely the “punctual payment at maturity” of the 
note, but covered such payment “together with all legal and other ex- 
penses of collection.” The words last quoted were struck out by the 
defendant before he signed the guaranty. The striking out of those 
words indicated the unwillingness of the defendant to extend his guar- 
anty to the charges for the enforcement and collection of the note. 

Exceptions overruled. 





Indorsee Holder in Due Course of Postdated Check 





Marra v. Warren, Municipal Court of City of Syracuse, 
80 N. Y. Supp. (2d) 412 





An indorsee of a postdated check is not put upon inquiry merely 
because the check is postdated. Indorsee may be a holder in due 
course of a postdated check transferred by the payee before maturity 
in violation of his agreement with the drawer. 

Under the circumstances of this case maker acted at his own risk 
when he gave the new check to payee without getting back the old 
one. The indorsee of the postdated check, therefore, was a holder for 
value in good faith. 


Action by John Marra against Kenneth S. Warren and John Fortino 
to recover upon a check. On plaintiff’s motion for summary judgment. 
Motion granted. 


SKERRITT, J.—This is a motion by the plaintiff, under Rule 113 
of the Rules of Civil Practice, for summary judgment against both de- 
fendants. The motion is based on the verified complaint, the verified 
answer of defendant Warren, the affidavit of plaintiff's attorney, and 
the answering affidavit of said defendant Warren. Defendant Fortino 
filed no answer or affidavit, and did not appear. 

The purpose of this Rule 113, which permits a plaintiff under certain 
circumstances to obtain summary judgment on a contract claim, is to 
avoid delay in the enforcement of such claim where the defense, appar- 
ently good in form, is without merit. The object of this motion is to 
obtain judgment forthwith, where no triable issue is raised. 

The question to be decided, therefore, is whether any triable issue has 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §92. 
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been raised. $ Carmody’s N. Y. Prac. 2nd Ed., Sec. 1072, Page 2358; 
$3 Wait’s N. Y. Prac., 4th Ed., Page 620. To avert summary judgment 
the defendant must show, by affidavit or other proof, that he has a 
bona fide and substantial defense. He cannot rely on mere denials, 
either general or specific. 3 Carmody’s N. Y. Prac., 2nd Ed., Sec. 1078, 
page 2369; 3 Wait’s N. Y. Prac., 4th Ed., Page 618. 

In the instant case it appears from the pleadings and affidavits above 
mentioned that the following facts are undisputed: On July 21, 1947, 
defendant Warren drew a check for $325 on The Merchants National 
Bank & Trust Company of Syracuse, postdated July 26, 1947, pay- 
able to the order of defendant Fortino, and delivered it to said payee 
for value on the said 21st day of July. On July 23rd Fortino indorsed 
the check in blank and delivered it to the plaintiff for value, who pre- 
sented it on July 28th at said bank, where payment was refused. Two 
days later, on July 30th, while plaintiff still had possession of the check, 
Warren gave a new check to Fortino for the same amount, drawn on 
another bank where Warren had sufficient funds, and asked Fortino to 
return the old check. Fortino said he had forgotten to bring it with 
him, but would send it to Warren the next day. This he failed to do, 
since it was held by the plaintiff, who knew nothing about the new 
transaction. 


The plaintiff now moves for summary judgment against both de- 
fendants in this action on the original check. And defendant Warren 
opposes the motion by mere allegations in his above mentioned answer 
and affidavit, without evidentiary facts, that plaintiff obtained the post- 
dated check by fraud; that plaintiff is not a holder in due course; and 
that the check has been paid. Since no evidentiary facts are set forth, 
these allegations must be disrgarded. 

The plaintiff is therefore in the position of a holder for value, in 
good faith, and without notice of any prior equity between Warren and 
Fortino. Under such circumstances Warren acted at his own risk when 
he gave the new check to Fortino without getting back the old one. 
Negotiable Instruments Law, §§ 31 and 134; Albert v. Hoffman, 64 
Misc. 87, 117 N. Y. S. 1043; Kuflik v. Vaccaro, 103 Misc. 239, 170 
N. Y. S. 18. 

In Albert v. Hoffman the court held that an indorsee of a postdated 
check is not put upon inquiry merely because the check is postdated. 
In the Kuflik case it was held that the plaintiff may be a holder in due 
course of a postdated check transferred by the payee before maturity 
in violation of his agrement with the drawer. See also Wilson v. Mid- 
West State Bank, 193 Iowa 311, 186 N. W. 891, 21 A. L. R. 229-237. 

Plaintiff's motion for summary judgment is granted against both 
defendants in the amount of $825, with interest from July 26, 1947, 
and $5 costs. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Distribution of Residuary Estate 


Kessler’s Estate, Pennsylvania Orphans’ Court, Lancaster County, No. 70 


The plan of the testator’s entire will was bisymmetrical and, when 
he provided for the distribution of his residuary estate “in equal shares, 
per capita, to my brothers and sisters and the brothers and sisters of 
my deceased wife,” he intended a division of his residuary estate into 
two parts, one part to be divided per capita among his brothers and 
sisters and the other part among his wife’s brothers and sisters. 


Trustees’ Compensation; Self-Dealing 


Continental Illinois National Bank and Trust Co. of Chicago v. Kelley, 
Illinois Appellate Court, No. 44,133 
Trustees who engaged in self-dealing transactions involving the 
purchase of securities are not entitled to compensation for their ser- 
vices, even though the loss resulting to the estate from these transac- 
tions was made good and even though the trustees were not guilty 
of bad faith or gross negligence. 


Effect of Remainderman’s Predeceasing Life Tenant 


Central Dispensary and Emergency Hospital v. Saunders, U. S. Court of 
Appeals, D. C., Nos. 9404-9405 

A will which provided that if the testator’s widow did not, prior to 
her death, convey to their only child any property of the testator then 
remaining, such property was to pass to the child and his heirs, but 
that if the child died without issue the whole of the estate, after the 
death of the widow, was to descend to the testator’s heirs at law, was 
construed as providing for the death of the child prior to that of the 
widow, so that when the child predeceased the widow his remainder 
interest died with him, and the testator’s heirs at law were to be ascer- 
tained as of the death of the life tenant. 
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Charitable Trust 


Curry v. Guaranty Loan & Trust Co., Arkansas Supreme Court, No. 4-8449 


Provision for the disposition of proceeds of sales by trustees “to 
be given to some foundation or organization whose purpose it is to 
discover a cure for rheumatism” created a valid charitable trust, and 
the testatrix did designate the class in which her beneficiary should be 
found, although the specific selection of beneficiary was left to the 
discretion of the trustees. Furthermore, the subsequent clause that 
“if such trustees cannot agree upon a foundation or organization en- 
gaged in such investigation, they may give and donate such proceeds 
to any charitable institution, foundation, organizations upon which 
they may all agree” indicated the intention that the trust was created 
for a charitable purpose. 


Vested Interests 


Robinson v. Robinson, North Carolina Supreme Court, No. 19 

Provisions in testator’s will and codicil bequeathing to his executors 
“to be held in trust for my grandchildren, all my lands together with 
any money on deposit . . .. My executors to place the proceeds of 
sales in Trust in some Bank or Trust Company to be held as a Trust 
Fund for the benefit of my Grand Children” and “to convey the prop- 
erty of said trust to said Stock Company, in which case the stock of 
said Company is to be held in Trust in equal amounts for each of my 
Grand Children” clearly manifested an intention of the testator to 
make an immediate gift to each of his grandchildren, so that upon the 
death of a grandson, the latter’s vested interest in the trust estate 
passed under his will to his wife. 


Legatee as Person Interested in Allowance of Executor’s Account 


Bell v. Swift, Massachusetts Supreme Judicial Court 


A legatee under the will is a person interested in the allowance of 
the executor’s account within the meaning of the statutory provision 
requiring notice to be given “to all persons interested” when applica- 
tion is made for the allowance of an account. 

The executor contends that petitioner, as a legatee under the will, 
is not a person interested in the matter of the allowance of the ac- 
count within the meaning of the statute, and therefore was not en- 
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entitled to notice of the application for allowance of the account. The 
account showed payment to petitioner of her legacy, which had not 
in fact been paid. 

Contrary to the contention of the executor, the allowance of the 
account in question showing the payment of petitioner’s legacy would 
be a bar to a petition in equity by her for payment of her legacy, be- 
cause in that proceeding the decree allowing the account could not be 
attacked collaterally for irregularity in the proceedings attending its 
allowance. The petitioner properly attacked directly the decree allow- 
ing the account for failure of the executor to give notice of his appli- 
cation for its allowance. 


Bequest to Purchase Annuities 





In re Johnson, Iowa Supreme Court, No. 179/47, 147 

A bequest of $3,000, payable $1,000 in cash and the balance to 
“be invested by my executor for the benefit of” the named legatee in 
annuities of designated associations, was construed as authorizing the 
executor to distribute only $1,000 in cash to the legatee and requiring 
him to invest $2,000 in income producing contracts. 

It is true that the word “annuity” under the common law means 
a fixed sum payable at intervals, but it is commonly used as referring 
to a contract producing income. There can be no doubt that the term 
“annuity” as used in the will referred to the amount to be invested in 
income-producing contracts. 


Distribution of Trust Corpus; Enjoyment Postponed 





Chicago Title and Trust Co. v. Shellaberger, Illinois Supreme Court, 
Docket No. 29,845 

Provision was made in a trust directing corpus to be held for the 
remaindermen “after the death of the” settlors “until death of” two 
named life tenants, or if the two life tenants die before the youngest 
grandchild of the settlors “now living” arrives at 20 years of age, then 
until the youngest grandchild arrives at that age, and at that time to 
distribute the corpus to the remaindermen, but “in the event of” 
the death of the remaindermen “prior thereto, then to his heirs at law, 
according to the present laws of descent of the State of Illinois (1923), 
share and share alike.” The provision did not violate the rule against 
perpetuities, as it created a vested remainder in trust corpus, but 
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merely postponed enjoyment thereof until the occurrence of the two 
contingencies named. The measuring lives were in being at the ‘death 
of the settlors (the life tenants and grandchildren “now living”). 


Earnings of Corporate Shares 





Estate of Rheinaur, N. Y. Surrogate’s Court, 119 N. Y. L. J. 957 


Unsegregated and undeclared earnings on corporate stock in a de- 
cedent’s estate, computed according to a formula which seems subject 
to criticism, and covering a period of only two months after decedent’s 
death, do not constitute trust income allocable to income beneficiaries, 
but form part of the original principal value. A sixty-seven day profit- 
able interval in the existence of a corporation does not give rise to any 
right of apportionment. Furthermore, there is no right to take out of 
the sales proceeds and to the detriment of capital a sum equivalent to 
the casual earnings over the brief period stated, since such a period of 
experience gives no assurance that the so-called earnings were such 
in fact when computed according to the objectionable formula used 
herein. 


Right of Beneficiary’s Creditor 





Huffman’s Trustee v. Chasteen, Kentucky Court of Appeals 


Testator bequeathed all his property to his two sons. He provided. 
however, that “the portion of my property allotted to my son Robert 
Huffman, Jr., I hereby place in the hands of my son Edward Huffman, to 
be held by him in trust for the use and benefit of my son Robert; 
Robert to receive all of the net proceeds derived from the property, 
after the payment of taxes and expenses incident to the conduct and 
management of the property.” He also provided that “In the event 
Robert should die before his brother Edward, then in that event his 
half of the property is to pass to Edward and to Edward’s child or 
children.” Robert’s creditor obtained a judgment, caused execution to 
issue which was returned “no property found.” Under a bill of discovery, 
a general order of attachment was issued to compel payment from the 
trust fund. Under the terms of the trust, the beneficiary has the right 
to enforce payment of the income, and where he has such a right, his 
creditor may subject the income to the satisfaction of his debt. But, 
since the beneficiary could enforce payment only of the income, his 
creditor is likewise limited to the income for satisfaction of his debt, 
and cannot reach the corpus of the trust, 
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Estate for Life or Widowhood 


Keen v. Rodgers, Georgia Supreme Court, No. 16,116 


Testator made the following provision: “I give, bequeath and de- 
vise to my wife, all of my property, both real and personal, to be hers 
so long as she may live and remains single and does not re-marry. She 
is to have the right to sell and dispose of any of the personalty that I 
may die possessed of and use the money as she desires. Upon the 
death or re-marriage of my said wife, Anna, I hereby will and direct that 
all of my property be equally divided among my children then in life, 
it being my intention that my wife shall have a life estate in all of 
said property during her widowhood.” 

It was held that testator created an estate in his wife for life or 
widowhood only, with remainder over to his children, and the provision 
granting the wife the right “to sell and dispose of any of the personalty 
and use the money as she desires” did not enlarge the life or widow- 
hood estate to a fee simple estate. 


Interest on Specific Legacy 


Cleary v. Estate of White, Connecticut Supreme Court of Errors 


A legatee of a specific sum to whom the principal of the legacy has 
been paid in full may not thereafter recover interest upon it. Interest 
is payable only when there is a delay in payment of a legacy, and ac- 
tion is Lrought for payment thereof. At such time, the claimant is 
entitled to the principal and the interest for delay beyond one year 
after the death of the testator. 


Executors’ Power of Sale of Property 


Lagges’ Estate, Pennsylvania Orphans’ Court, No. 23,458 


Testator authorized and empowered his executors “to sell at any time 
any real estate which may at the time form part of my estate for such 
prices, and upon such terms in such way and manner and for such 
interests and estates as may be deemed wise and to make good deeds 
therefor, to the purchasers thereof, without obligation on the latter to 
see to or be responsible for the application of the purchase money. 
Testator died in 1941 and in 1944 the executors agreed to sell and con- 
vey a certain parcel of real estate for the fair market price of $60,000. 
From the date of death to the date of conveyance, the executors managed 
and rented the real estate. The pivotal question is whether the power 
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given by the will to the executors to sell and convey the real estate 
had expired prior to its exercise in 1944. The court decided that the 
power had not expired, but was in full force and effect when so ex- 
ercised. The discretion with which the testator clothed his executors is 
unlimited in manner, time or scope of exercise. 


Removal of Executor 


In re Morgan, New Jersey Prerogative Court 


An executor who was appointed, after probate of a will, and who 
acted for one year after such appointment, gathering the assets of the 
estate and publishing the debts, could not be removed by the court in 
the absence of misconduct in his administration. A petition of appeal 
after probate of the will and appointment of the executor sought rev- 
ocation of the letters merely as an incident of the reversal of the order 
for probate. But since the will was sustained and no grounds were 
alleged for revocation of the letters on the basis of misconduct or 
mismanagement, the decree removing the executor was reversed. 


Trustee’s Application of Income for Beneficiary 


Estate of McQuade, N. Y. Surrogate’s Court, 119 N. Y. L. J. 2012 


Under the will a trust is set up for an incompetent son of the testator 
with directions to the trustee to apply the income for his maintenance 
and support. The authority to apply income casts a direct responsibility 
upon the trustee to see to it that the income is properly expended for the 
benefit of the incompetent. A direction to “apply” is distinguishable 
from a direction to “pay” income to an incompetent or infant. In the 
latter case no responsibility is placed upon a trustee other than to pay 
the income to a committee or general guardian. 


Trustees’ Fees 


Central Hanover Bank and Trust Co. v. Hebert, New Jersey Chancery Court, 
Nos. 158/94, 158/95, 158/103 

Not withstanding the facts that the applicable New York law pro- 

vided that where an estate is less than $100,000 and there is more than 

one trustee, only one full commission should be allowed all of the trus- 

tees, that the settlor of several trusts provided that the trustees should 

be allowed the rates specified in the New York law effective at the time 
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the commission became payable, that each trust estate was less than 
$100,000, and that there was more than one trustee, the court allowed 
each trustee a full commission just as if it or he were the sole trustee, 
because the settlor also provided that “The trustees shall each be en- 
titled to receive as compensation for their services in the administration 
of this trust, commissions at the rates allowed to testamentary trustees 
under the laws of the State of New York in effect at the time that such 
commissions become payable. 


General Legacy of Stock; Right to Dividends 


In re Catt, N. Y. Surrogate’s Court, 119 N. Y. L. J. 648 


A bequest “to Ruhe Linn, daughter of M. Louise Linn, if said 
Ruhe Linn is living at the time of my death, five hundred (500) shares 
of stock of the Seattle First National Bank and one hundred (100) 
shares of stock of the Chase National Bank of New York” constituted 
a general legacy, there being no indication in the will that testatrix 
intended it to be specific or attempted to earmark the property, even 
though testatrix owned more shares than mentioned in the will, and 
therefore the dividends declared on these shares of stock received by 
the executrices after testatrix’s death and prior to payment of the 
legacies, are not the property of the legatee. 


Investments in Out-of-State Municipalities 


Attorney General’s Opinion, Pennsylvania 


Under Section 1006 of the Banking Code of May 15, 1933, no Penn- 
sylvania bank or bank and trust company may invest more than 10% 
of its capital and surplus in the bonds, debentures or other evidences 
of indebtedness of any one out-of-state municipality or corporation. 


Defeasible Fee Simple Estate 


McCulloch v. Yost, Ohio Supreme Court, No. 31,032 


A will under which the testator gave his wife a life estate in certain 
property and provided that upon her death the property was to be 
divided equally between their five children, and further, in case any 
child should die the heirs of such child should receive its parent’s 
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share, gave each of the children a defeasible fee simple estate which 
was subject to being divested by the death of a child prior to that of 
the life tenant. Although the early vesting of estates is favored, a 
contrary intent and purpose of the testator is clearly disclosed by the 
language employed in his will. Consequently, upon the death of the 
life tenant, appellee, as a child of a deceased child of the testator, was 
vested with an absolute fee simple estate in an undivided one-fifth of 
the property. 


Invasion of Corpus; Appeal of Trustees 


Hamilton v. Bank of America National Trust and Savings Association, 
California District Court of Appeal, Civ. No. 16,447 

From an order of the court requiring trustees to pay an income 
beneficiary $400 per month from trust income and corpus, pursuant to 
the terms of the trust permitting such invasion of corpus where the 
income is insufficient, as here, to meet the needs of the beneficiary, the 
trustees are not entitled to appeal. The trustees, as such, have no 
interest of their own to protect since only the rights of the life tenant 
and remainderman are involved. The trustees cannot litigate the claims 
of one interested person against those of others. 


Trustees’ Power to Borrow 


Schneider Estate, Pennsylvania Orphans’ Court, No. 50,685 


There is no law authorizing the orphans’ court to grant leave to a 
trustee to borrow money and pledge the assets of the trust as security 
since the powers, prerogatives, and limitations of trustees are con- 
fronted entirely by the terms of the trust as dictated by the settlor or 
testator and the court has no power to add or detract from those powers, 
etc. However, trustees who are given by the trust instrument the 
power to sell personal or real property of the trust have the power to 
borrow money for the benefit of the trust and to pledge the assets for 
such a loan. 


Precatory Words 


Lowell v. City of Boston, Massachusetts Supreme Judicial Court 


Testator’s creation of a trust to the City of Boston for the mainten- 
ance and improvement of the Common and Parks in the City, with the 
words “This bequest is made to the City of Boston in the hope and 
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expectation that the Boston Common shall never either in whole or 
in part be diverted from the present use as a Public Park for the benefit 
and enjoyment of its citizens,’ was not restricted or limited by such 
words. The expression was one of hope and expectation and did not 
impose a limitation or condition which constituted an integral and es- 
sential part of the trust. Therefore, the withdrawal of comparatively 
small areas of the surface of the Common from public use as contem- 
plated for the operation of a proposed garage can hardly be said to 
result in a material interference with the public uses. The proposed 
use Of these areas will not constitute a breach of any mandatory and 
essential provision as distinguished from any directory and precatory 
provision. 


Sale at Private Sale 


Consolidated Realty Investment Inc. v. Gasque, Georgia Supreme Court 
Nos. 16,205, 16,224 

By virtue of the following will provision “I nominate as executrix 
relieving them of the necessity of procuring court orders or advertise- 
ment for the sale of any of my properties, and giving them full power 
to dispose of same in their discretion, to the best advantage, and with 
like power to procure loans in the event same are necessary,” the execu- 
trix was authorized to sell at private sale in her discretion. 


Sale of Securities by Administrator 


In re Wheatley, Delaware Orphans’ Court 


An administrator who sold shares of stock in the estate at public 
auction was surchargeable with the loss sustained through such sale be- 
cause the market price of the stock was much greater than the price 
obtained by the administrator through auction and such market price 
was readily obtainable by the administrator. He is under a duty to 
act as a prudent man, whether he sells through a qualified broker or 
at public auction, and in this case he did not act prudently by selling 
for much less than was obtainable on the open market. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Estate Tax—Interest Not Allowed on Repayment of Deposit 


Estate of Murphy v. U. S., U. S. District Court, California, No. 6047-WM 


The representative of decedent, who died in 1938, paid an additional 
sum of $90,000 to the Collector in anticipation of a deficiency assess- 
ment which had been orally predicted to her by an Internal Revenue 
agent. Subsequently, a deficiency in tax of about $55,000 was deter- 
mined. However, the representative and the Commissioner reached a 
settlement whereby the deficiency was reduced to about $30,000, includ- 
ing interest. This amount was formally assessed and the Commissioner 
remitted approximately $60,000, being the principal balance of the $90,- 
000 remaining after payment of the deficiency. Suit was commenced by 
the representative to recover interest on the $60,000 for the period of 
time while such sum was held by the Collector. It is held that the court 


lacks jurisdiction over the person of the defendant United States of 
America, which has never consented to be sued for interest on a deposit 
with a Collector. Therefore, the defendant’s motion for summary judg- 
ment is granted. There was no “overpayment” within the meaning of 
Code Sec. 3771 (a) to warrant an allowance of interest. 


Estate Tax on Bank Deposit of Non-resident 


City Bank Farmers Trust Co. v. Pedrick, U. S. Circuit Court of Appeals, 
Second Circuit, No. 262 

Decedent, a non-resident who died in 1940, had executed a deed by 
which he conveyed in trust $79,000 on deposit in a New York bank in 
his name. The income from the trust was successively payable to de- 
cedent and his wife, while the principal was subject to a testamentary 
power of appointment by the survivor. Decedent and, following his 
death, his wife, were given the power, with the consent of the trustee, 
to amend or revoke the trusts created in which event the principal was 
to be transferred to decedent or his wife. In giving or withholding its 
consent, the trustee was to consider only the interests of decedent or 
his wife, as the case might be. The bank deposit is held properly in 


867 
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cludible in the gross estate, and not excludible under Code Sec. 863 (b) 
as a deposit by or for a non-resident. The possibility that the trustee 
might refuse to accede to a withdrawal by decedent, in the event that 
the latter would be subjected to undue influence, is sufficient to prevent 
application of the exemption statute. 


Gift Tax—Present v. Future Interests 


Strekalovsky v. Collector of Internal Revenue, U. S. District Court, Mass., 
Civil Action No. 7259 

In 1945 donor created a trust for the benefit of her children. The 
trust was to terminate as to cach child’s share when the child became 
21 years of age or died, whichever came first, when the share was to 
be paid to the child or to his legal representative. ‘The instrument 
further provided that so long as any child should be a minor, any part 
of his share was payable to him for any purpose whatever in accordance 
with his needs and best interests, as if the interest of each child was 
held by the trustee as guardian for the child and the trustee were mak- 
ing payments and distributions in that capacity for the child’s benefit. 
The gifts were held gifts of present, rather than of future, interests, to 
entitle donor to a $3,000 annual exclusion for each gift. 


Gift Tax—Transfer of U. S, Treasury Notes by Non-resident Alien 


Marie-Anne De Goldschimdt-Rothschild v. Commissioner, U. S. Circuit Court 
of Appeals, Second Circuit, No. 231 

Donor, a non-resident alien, had assets in this country consisting of 
marketable American securities. She converted the securities into U. S. 
Treasury notes and transferred the notes in trust for the benefit of her 
children, in February, 1941. Half of the notes were sold within a week 
of their incorporation in the trusts and the remaining half within eight 
months after the original investments were made. They were re- 
placed by non-exempt securities, which yielded a higher income. The 
transfer of the notes to the trusts was held not exempt from gift tax, 
despite the exemption accorded gifts of notes of the federal government, 
prior to March 1, 1941, by a non-resident alien not engaged in busi- 
ness in the United States. Donor is regarded as having transferred 
the notes under a prearranged plan that they should be sold, and the 
proceeds invested in non-exempt property having a higher income 
yield. In order to secure the exemption, donor had to make a true 
investment in tax exempt securities, and not simply a temporary 
transfer for the purpose of avoiding taxes. 
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_ Estate by the Entirety—Proof of Ownership 


Estate of Sophie Geiger, Surrogate’s Court 


Decedent and her husband held improved real estate, as tenants 
by the entirety, which was included at its full value as part of her gross 
estate. The husband submitted an affidavit that his wife had no funds 
and that he, alone, furnished the money for the purchase of the property. 
No records, checks, etc., were furnished to support the affidavit. The 
burden of proof is on the husband and the mere assertion of facts, 
without clear and convincing evidence to substantiate it, does not ful- 
fill the requirements. 


Income Currently Distributable 


William L. Mellon, Jr. et al., U. S. Tax Court, 11 T. C. No. 20 


Trustor provided for payment of annuities to his four children as 
principal beneficiaries, and for division of the excess trust income into 
as many parts as the trustor had living grandchildren (or issue of grand- 
children per stirpes) and that the income might be paid to the guardian 
of any minor beneficiary as the guardian might deem necessary for main- 
tenance, education, and support of the minor beneficiary (or the trustees 
themselves might so apply the income), any unexpended income to be 
retained and invested until the minor became 21, then paid to him. In 
the taxable year the twelve secondary beneficiaries in each case were 
minors. The trustees, after payment of income to the four primary 
beneficiaries in each case, set up twelve accounts for the twelve minors. 
They did not pay to any guardian or themselves apply any excess in- 
come to maintenance, education, or support of the minors. Each of the 
four trust instruments repeatedly used the singular in referring thereto 
and never the plural. It was held that the four trusts and not 12 were 
set up and the excess income was not deductible under section 162 (b) 
and (c) of the Internal Revenue Code. 


Substitution of Contract for Will Provision 


James H. Browning v. Commissioner, U. S. Tax Court, T. C. Memo. 
Docket No, 12277 
The decedent, who died in 1911, bequeathed an annuity of $2,500 a 
year to his divorced wife, payable so long as she did not remarry. He 
placed a portion of his stockholdings in trust for his two nephews, one 
of whom is petitioner, qualified as administrators of the estate in 1918 
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following the. death of the executor, and in 1923 they had the entire 
lot of stock issued to themselves as legatees. Petitioner and his 
brother paid the annuity from 1915 until the death of the latter in 
1935, after which time petitioner paid the entire annuity. In 1939 
decedent’s divorced wife entered into an agreement with petitioner 
and with the executrix of his brother’s estate whereby decedent’s es- 
tate was allowed to be formerly closed and petitioner in return under- 
took personally to pay the annuitant the sum of $2,500 per year. It 
was held that the petitioner’s payments in 1942 and 1943 are not ex- 
cludable from gross income under section 22(b) (3), or deductible 
therefrom under section (23a) (2), I.R.C. 


Charitable Deduction 


Estate of Berry v. Collector of Internal Revenue, U. S. District Court, 
Wisconsin, Civil Action No. 4416 


Decedent, who died in 1943, created a testamentary trust, giving 
his wife a life income with remainder to charity. If an invasion of the 
principal for the life tenant should be necessary on account of accident, 
illness, or other cause, the court having jurisdiction was requested to 


authorize the trustee to pay the beneficiary an amount out of principal 
not exceeding $5,000 a year. Where the life tenant’s income substan- 
tially exceeded her accustomed living expenses and she had an indivi- 
dual estate aggregating $300,000, the likelihood of invasion is held to 
be extremely remote, to permit deduction of the value of the entire 
remainder as a charitable transfer. 


Charitable Deduction on Estate Tax 


National Bank of Commerce of San Antonio, Exr. v. Scofield, U. S. Circuit 
Court of Appeals, Fifth Circuit, No. 12228 


Decedent, who died a resident of a community property state, left 
his one-half of the community property in trust. He provided for stated 
monthly cash payments to his sister and niece, and directed the trustee 
to provide liberally for his wife, maintaining her in their home or in 
another of her choosing, provided with the necessities and comforts in 
life to which she was accustomed. The trustee was directed to invade 
the principal, if necessary, in order to carry out the provisions of the 
will. The District Court found that to carry out the provisions of the 
will would require payment of sums in excess of the income from the 
estate, but of an indeterminate amount, and therefore denied a deduc- 
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tion for charitable remainders. On appeal, the District Court’s findings 
are regarded as supported by evidence and a charitable deduction is 
denied. No standard was provided in the will by which the trustee’s 
invasion for the benefit of the widow could be accurately calculated. 


Constructive Receipt of Dividends 


C. G. Merrill v. Commissioner, 7 T. C. Memo, Docket No. 13359 


Taxpayer was held to have constructively received dividends in the 
years 1942 through 1944 on shares of bank stock issued in his name 
and held by a trustee to secure a promissory note on which he was a 
co-maker, the dividends having been received by the trustee and ap- 
plied in payment of the said note. Nor could taxpayer, in the alterna- 
tive, offset such income during the taxable years in question on account 
of embezzlement by an officer of the bank, since that event occurred 
in 1931, and it was the bank and not taxpayer that was victimized. 


Stockholders’ Loans v. Investments 


Wilshire and Western Sandwiches, Inc. v. Commissioner, U. S. Tax Court, 
7 T. C. Memo. Docket No. 10638 


Loans represented by interest bearing notes, made by the incorpora- 
tors of taxpayer at the time of its organization, and thereafter, for the 
purpose of providing funds for the construction of a building and for 
the equipment of a restaurant to be operated by it, were found to con- 
stitute investments in the business. The loans were in reality contribu- 
tions to taxpayer’s capital, and amounts paid thereon as interest were 
properly disallowed under Code Sec. 23 (b). 


Possibility of Invasion for Life Tenants 


Estate of E. M. Greene v. Commissioner, U. S. Tax Court, 11 T. C. No. 31 


Decedent created two testamentary trusts in favor of two sisters for 
life. Under each of the trusts one of the sisters was to receive the in- 
come for life and the other was named a secondary life beneficiary. 
Upon the death of the survivor, the remainders were to pass to charity. 
One sister was 76 and the other was 78, and they had only the bare 
necessities of life. In each trust, however, it was provided that should 
the income in any year be less than $1,000, the deficiency should be 
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made up out of principal. In addition, the trustee was given the dis- 
cretionary power to invade corpus for medical or hospital expense for 
the benefits of the life beneficiary. In each year since decedent’s death 
principal has been invaded to enable payment of a total of $1,000 to 
the life beneficiary. The sisters declared in a letter that nothing would 
be taken from the trusts to pay hospital or medical expenses. This 
statement, however, was not binding upon the trustee. It was held 
that no deductions are allowable on account of the charitable remain- 
ders because valuation thereof is not possible in view of the probability 
of substantial invasion of trust principal for benefit of the life benefi- 
ciaries. 


Income and Corpus of Trust To Beneficiary at Will 


Minnie A. Strickland v. Commissioner, 7 T. C. Memo, Docket No. 12343 


Petitioner, the beneficiary of a testamentary trust created by her 
deceased husband, was empowered to take all or any part of the trust 
income and all or any part of the trust corpus for her own use. During 
the taxable years she took only a part of the trust income during each 
year. The balance of the trust income was reported by the fiduciary and 
the income tax thereon paid by the trust estate. It was held that the 
beneficiary had such “unfettered command” and control over the trust 
income and trust corpus that she is taxable under section 22 (a), I. R. 
C., on all income of the trust estate. 


Unfunded Insurance Trust Premium Payments 


Estate of Boies C. Hart v. Commissioner, U. S. Tax Court, 11 T. C. No. 2 


In a property settlement agreement executed in 1934, and amended 
in 1935, the decedent agreed to pay his wife, from whom he procured 
a divorce in 1935, $9,528 annum, plus amounts necessary for educa- 
tion of their child, and also agreed not to alter or amend, except as 
provided therein, an unfunded insurance trust of insurance policies 
upon his life for the benefit of his wife, son and descendants, created 
in 1933 and to maintain the policies in full force and effect. In 1938, 
the New York Supreme Court decreed that decedent should pay his 
wife 38.5 per cent of his income and that this sum should include all 
. payments made by decedent to the insurance trust. It was held, under 
the provisions of section 22(k) and 23(v), I.R.C., that the petitioners 
are entitled to deduct in computing net income of decedent’s estate for 
1942 and 1943, premiums paid during those years on the insurance poli- 
cies held in trust. 





A.B.A. Holds 74th Annual Convention 


Plow: 3,800 bankers from 
all parts of the country convened 
in Detroit, Mich., from September 
26 to September 29 for the 74th 
Annual Convention of the Amer- 
ican Bankers Association. Prac- 
tically all current problems affect- 
ing banking were discussed by the 
various speakers of both the general 
convention and the various sections 
of the association. 

In his annual report to the asso- 
ciation the retiring president, 
Joseph M. Dodge, who is president 
of the Detroit Bank, saw evidence 
of a turning point in inflation pro- 
vided that government policies 
which encourage inflation are re- 
versed. 

“Actually,” he said, “the forces 
of deflation and inflation may turn 
out to be more in balance than 
many believe. There has been some 
evidence that urgent demand is 
over for many products. Consum- 
ers are being priced out of the 
market, and overproduction is be- 
ginning to appear in some areas. 
Competition and price cutting have 
reappeared. Net exports have been 
declining. There is less pressure 
from foreign demand as a result of 
European crop and production in- 
creases. Bumper domestic crops 
have reduced prices of many com- 
modities nearer to their support 
levels. The rate of saving is declin- 
ing. Dollar volume has increased 
due to increased prices, but unit 
volume has not increased corre- 
spondingly. Domestic production 
plus price increases has begun to 


press on the money supply. So far 
as inflation represents a demand 
exceeding supply at the existing 
price level, we have evidence of a 
turning point in many lines of 
goods. 

“As a nation, we cannot cure in- 
flation by continuing any of the 
evils which brought it about. It is 
not an economic illness that can 
be stopped by pleasant potions and 
pat phrases. The awkwardness and 
discomfort of the cure is in inverse 
ratio to the ease with which the 
germ took hold and grew. The cure 
is not a painless process. 

“Tf we really intend to stop infla- 
tion, money has to be made hard to 
get from the government. We must 
stop generating inflation by a 
strong and consistent disinflation- 
ary policy with respect to the 
budget, loans, guaranties, and sub- 
sidies. This will provide the sur- 
plus from which to reduce govern- 
ment debt progressively, and then 
we can work off the inflation we 
have by putting our energies to in- 
creasing production and _produc- 
tivity.” 


Equity Capital Needed 


Addressing the general conven- 
tion Gwilym A. Price, president of 
the Westinghouse Electric Corpora- 
tion, Pittsburgh, made a plea for 
the forgotten man — the stock- 
holder — whose venture capital is 
essential to a healthy economy. 
“Merely to sustain our present na- 
tional structure,” he said, “more 
venture capital is needed than is 
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now available. If we are to come 
anywhere near the goals which are 
so clearly before us, the existing 
supply must be multiplied many 
times. What is needed to persuade 
millions of stockholders to add to 
their present stake or to cause 
other individuals to make their first 
direct investment in our country’s 
future? What encouragement 
should be offered that—as in other 
periods of our history—will bring 
out of nowhere the one-man busi- 
ness or partnership that may grow 
to become a mighty industry? 

“To all these questions, there is 
an inevitable answer. The wages 
of venture capital are not high 
enough after the tax collector has 
taken his bite. We need an incen- 
tive program for the forgotten man 
—the stockholders, the owner and 
enterpriser. If he is to risk his 
capital, he must be given a wage 
increase. It is one increase long 
overdue; and when it comes, it 
will be in the ultimate and all- 
around interest, not only of the 
owners of this capital but of every- 
one else as well. 

“In order to provide this incen- 
tive, two corrections, I think, must 
be made. First, eliminate the dou- 
ble tax on dividends by providing 
that dividends in the stockholder’s 
hands shall be free from income- 
tax liability. The present practice 
of taxing income twice is both in- 
equitable and unethical; but its 
greatest fault is that it stands 
squarely in the way of enlarged 
productive facilities, lower costs 
and prices, higher living standards, 
and continued full employment.” 


Sofl Conservation 


John L. McCaffrey, president of 
International Harvester Company, 
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Chicago, spoke eloquently on the 
need of soil conservation and show- 
ed how vital it is to the health of 
the entire nation. “Precisely be- 
cause soil conservation is a local 
community project,” he said, “you 
bankers are in a position to make 
a contribution towards it. I am 
happy to say that in many regions, 
bankers are in the forefront of the 
soil conservation movement. 
“What can you do? What should 
you do? I think the answers have 
been well stated by Mr. George H. 
Emde of the Federal Reserve Bank 
of Cleveland in his recent book. 
“Soil Conservation and _ the 
Banker.” Briefly, you can and 
should make yourself familiar with 
the basic problem of erosion. You 
should study the farms and the par- 
ticular problems of your region. 


“You should help to arouse pub- 
lic interest in the subject, by speak- 
ing or by advertising or by any 
other means. You should take part 
in soil conservation meetings. You 
should sponsor demonstration 
farms. You should make sure your 
schools are alive to the problem. 

“Above all, you should be in the 
market, making soil conservation 
loans. Despite government aid, a 
substantial part of any investment 
required to install good soil conser- 
vation practices must be provided 
by the farmer. If he cannot do it 
from his own funds, he has every 
right to look to his bank for support 
in a sound program, and he has 
every right to expect that his bank 
will know enough about the subject 
to give intelligent consideration to 
his problem. 

“Farm land is an instrument, of 
production. Soil conservation not 
only preserves the value of the land 
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but increases its value and its pro- 
ductivity—not just on paper but in 
good hard dollars. Each year, more 
banks realize that. I know of no 
loan that is sounder than a loan 
which increases production of use- 
ful goods. 

“By getting fully into the soil 
conservation program, you will help 
the farmer; you will earn a profit 
for your stockholders; you will im- 
prove your community and secure 
your own future. So, soil conser- 
vation is the first of these matters 
in which I see for the banker an 
opportunity to get principal and 
interest—plus.” 


The Outlook for Banking 


Taking as his subject “The Out- 
look for Banking” Dr. Marcus 
Nadler, professor of finance at New 
York University, stated the follow- 
ing assumption concerning the day- 


to-day activities of the banks: 
“(1) The total volume of bank 
deposits will not witness any mate- 
rial change from the present level. 
This conclusion is based on the fol- 
lowing consideration: Because of 
the increased expenditures of the 
Government and the reduction in 
taxes, the ability of the Treasury 
to redeem maturing obligations will 
in all likelihood be drastically cur- 
tailed. The Treasury, therefore, 
will not be in a postion, as was 
the case during 1947 and the early 
part of 1948, to influence the vol- 
ume of bank deposits. In all prob- 
ability, the volume of loans will 
increase although not on the same 
scale as during 1947. Gold will con- 
tinue to flow to the United States; 
and after the seasonal demand for 
currency is over, we will probably 
witness a moderate decline in the 
volume of currency outstanding. 
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The movement of deposits from 
now on should, therefore, show a 
greater degree of stability than has 
been the case during the past few 
years. 


“(2) The volume of loans is 
likely to increase as a result pri- 
marily of the increase in prices, 
wages, and production costs. So 
long as the inflationary forces con- 
tinue, industry and trade will need 
more working capital to finance the 
present volume of production and 
distribution. Many small and me- 
dium-sized corporations may, how- 
ever, not be able to obtain all their 
credit requirements, partly because 
the ratio of loans needed by them 
to their total assets, particularly if 
fixed assets are included, is bound 
to rise, and partly because of the 
inability of some banks to increase 
their loan commitments. 


“(3) The movement of loans, 
however, will not be uniform. Large 
corporations will continue to en- 
deavor to meet their cash require- 
ments through long-term loans 
from insurance companies, and this 
in turn may reduce the volume of 
loans made by commercial banks 
to such corporations. Some life 
insurance companies have adopted 
a policy of selling their government 
obligations acquired during the war 
in order to invest the proceeds in 
securities and loans yielding a 
higher return than the maximum of 
217, per cent paid by the Govern- 
ment. The securities thus sold by 
the insurance companies are at 
present bought either by the Fed- 
eral Reserve Banks or by the agen- 
cies of the Treasury. If they are 
bought by the Federal Reserve 
Banks, they further complicate the 
credit problems of the monetary 
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authorities, particularly since the 
ability of the Treasury to redeem 
maturing government obligations 
has decreased. If the government 
obligations are acquired by the 
agencies of the Treasury, it re- 
duces the ability of the Treasury 
to utilize the funds accruing to the 
agencies to redeem maturing obli- 
gations held by the commercial 
banks; and this process, too, inter- 
feres with the credit policies of the 
monetary authorities. 

“Small banks in many parts of 
the country are already lent up to 
the limit. It is not uncommon to 
find commercial banks in some sec- 
tions whose loans amount to 60 per 
cent or more of their total volume 
of deposits. These banks will un- 
doubtedly be forced to adopt a 
more careful lending policy. 

“In spite of the higher level of 
business activity and the steady 
increase in prices and wages, greater 
caution should be exercised today 
in the granting of loans than was 
the case a year ago. Every loan is 
good at the time it is made. It 
turns out to be bad only later. The 
process of inflation will not last for- 
ever. In fact, there is already a ser- 
ious danger that prices may soon 
reach a point where many groups 
will cease to be buyers except of 
basic necessities. A decline in prices 
is bound to take place; and unless 
a careful policy is followed by the 
banks now, some of them will find 
themselves in a position where they 
will be forced to make substantial 
write-offs. Since the ratio of capital 
resources to risk assets has de- 
creased, many banks actually are 
not in a position to make substan- 
tial write-offs without seriously af- 
fecting their capital resources. 
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“The trend of Interest Rates: 
Interest rates have firmed and in 
all probability will witness a fur- 
ther minor firming in the not dis- 
tant future. Emphasis should be 
placed on the word “minor,” how- 
ever, for a repetition in the money 
market of what took place in 1920 
is out of the question and cannot 
happen if for no other reason than 
the position of the Treasury and 
the certainty that drastic credit 
control would convert the present 
prosperity into a serious depression. 
The increase in interest rates will 
very likely assume the following 
pattern: a further increase in the 
rate of return on short-term gov- 
ernment obligations followed by an 
increase in the discount rate and 
a further rise in the over-the-coun- 
ter rate. In all probability, we will 
also witness an increase in the yield 
on long-term AAA corporate bonds 
as well as state and municipal ob- 
ligations. The time is not far off 
when long-term AAA corporate ob- 
ligations will sell to yield 3 per 
cent or better. 


“The increase in the over-the- 
counter rate, particularly on prime 
credits, was long overdue; and a 
further rise is warranted. All costs 
and prices in the United States 
have increased sharply since 1939, 
while the rate of interest on prime 
credits has remained exceedingly 
low. With present costs of produc- 
tion and the current volume of busi- 
ness and profits of corporations, a 
firming of the over-the-counter rate 
could not be resisted or resented by 
borrowers. The greatest change in 
money rates will probably take 
place in the short-term sector, with 
the result that the spread between 
the yield on short-term and long- 
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term obligations will be narrowed. 
The Government Bond market will 
continue to be supported; but if the 
sale of long-term Government 
Bonds by institutional investors 
should continue on a large scale, the 
monetary authorities may lower the 
peg on top issues slightly below 
par.” 


Election of Officers 


At the final session Evans Wool- 
len, Jr., chairman of the Fletcher 
Trust Company, Indianapolis, was 
advanced to the presidency and F. 
Raymond Peterson, chairman of 
the First Paterson National Bank, 
of Paterson, N. J. was elected with- 
out opposition to the vice-presi- 
dency and is thus in line for 
advancement to the presidency in 
1949. Frank W. Powers, president 
of the Kanabec State Bank of 
Mora, Minn., was renamed treas- 
urer for the traditional second term. 
Dr. Harold Stonier will continue as 
Executive Manager. 


Biographies of Mr. Woollen, Mr. 
Peterson and Mrs. Powers follows: 


Mr. Woollen was educated at 
Hotchkiss School and Yale Univer- 
sity, receiving his A. B. degree from 
Yale in the class of 1920. During 
World War I, he served as Second 
Lieutenant in the 73rd Field Artil- 
lery. He started his business career 
in 1920 as a bank clerk, being iden- 
tified with Fletcher Trust Co. since 
that time. In 1935, he was elected 
president and a director of that 
bank. He was vice-president and 
director of the Fletcher Joint Stock 
Land Bank from 1935 to 1943. He 
is a director of the State Life Insur- 
ance Co. of Indianapolis. 


In 1930, Mr. Woollen was ap- 
pointed to the Indianapolis Board 
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of Public Health and Charities. He 
was elected president in 1931 and 
served until 1933. From 19383 to 
1935 he was Indianapolis City Con- 
troller. From 1938 to 1942 he was 
a member of the Indianapolis 
Board of School Commissioners, 
serving as president in 1941. He is 
a director and past president of the 
Indianapolis Community Fund. He 
is a trustee of the National Health 
and Welfare Retirement Fund, 
having been elected to the board in 
1944. 

In 1943, Mr. Woollen was elected 
to membership on the Executive 
Committee of the Trust Division of 
the American Bankers Association 
and became chairman of the com- 
mittee in 1944. He was elected 
vice-president of the Trust Divi- 
sion in 1945, and served as presi- 
dent of the Division during the 
Association year of 1947. He has 
been a member of the American 
Bankers Association Subcommittee 
on Federal Deposit Insurance 
Study since 1943. 


F. Raymond Peterson, chairman 
of the board of the First Paterson 
National Bank & Trust Co., Pater- 
son, N. J., began his banking career 
in Kansas, where he was cashier of 
the First State Bank at Cherokee. 
Later Mr. Peterson moved to Ok- 
mulgee, where he became vice- 
president and cashier of the Citi- 
zens National Bank. For 13 years 
he was a national bank examiner. 
In 1936 he went to Paterson as vice- 
president of the First National 
Bank of Paterson, of which he was 
elected president in 1937. In 1942, 
he assumed the additional title of 
chairman of the board. 


Mr. Paterson’s connection with 
the New Jersey Bankers Associa- 
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tion activities began in 1938, when 
he was chairman of the Federal 
Legislative Committee, serving 
until 1944. He was treasurer of the 
Association in 1944-45, thereby be- 
ing put in line, according to tradi- 
tion, for the presidency in 1946. 

He was also a member of the 
Executive Committee of the Na- 
tional Bank Division of the Amer- 
ican Bankers Association, 1939- 
1945, chairman of that committee, 
1941-43, and president of the Na- 
tion Bank Division, 1943-44. 

Frank P. Powers is a native of 
Stillwater, Minn. Early in his in- 
fancy, his family moved to Mora, 
Minn., where Mr. Powers attended 
the public schools. After the death 
of his father, he carried on the fam- 
ily farm until he entered the United 
States Army in the Summer of 
1918. 

Upon his discharge from the 
Army in 1919, he accepted the posi- 
tion as cashier of the Quamba State 
Bank, Quamba, Minn., a town 
seven miles from Mora. In 1922, 
he was elected president of the 
bank. In 1932, the bank was moved 
to Mora and the name was changed 
to the Kanabec State Bank. Mr. 
Powers has been its president ever 
since. 

He helped organize and served in 
all of the chairs of the Five Coun- 
ties Bankers Association, the coun- 
ties being Kanabec, Isanti, Mille 
Lacs, Benton, and Sherburne. He 
served first as secretary and then 
as chairman. He was also secre- 
tary, vice president, and president 
successively of the Tenth District 


~ Bankers Association of Minnesota. 


In 1937-38, he was vice-president of 
the Minnesota Bankers Associa- 
tion, and in 1938-39, president. 
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Division Officers Elected 


Officers were elected for the four 
divisions and the state association 
section as follows: National Bank 
Division — President, William W. 
Campbell, president National Bank 
of Eastern Arkansas, Forrest City, 
Ark. Vice-President, William B. 
Gladney, president, Fidelity Na- 
tional Bank, Baton Rouge, La. 
Savings and Mortgage Division— 
President, William A. Marcus, sen- 
ior vice-president, American Trust 
Company, San Francisco, Calif. 
Vice-President, Rowland R. Mc- 
Elvare, senior executive vice-presi- 
dent, The Bank for Savings in the 
City of New York, New York. 
State Bank Division — President, 
Frank L. King, president, Califor- 
nia Bank, Los Angeles. Vice-presi- 
dent, Claude E. Bennett, president, 
Tioga County Savings and Trust 
Company, Wellsboro, Penn. Trust 
Division—President, H. M. Bardt, 
vice-president and senior trust of- 
ficer, Bank of America N. T. & 
S. A., San Francisco. Vice-presi- 
dent, John W. Remington, vice- 
president and trust officer, Lincoln 
Rochester Trust Company, Roch- 
ester, N. Y. State Association Sec- 
tion—President, Paul W. Albright, 
general secretary, Savings Banks 
Association of the State of New 
York. Vice-president, Andrew 
Miller, executive secretary, Wash- 
ington Bankers Association, Seattle, 
Washington. 


Resolutions 


Following is the text of the reso- 
lution adopted at the closing ses- 
sion on the controversial subject of 
bank holding company legislation: 

The Association recognizes a gen- 
eral interest on the part of Govern- 
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ment agencies, banks and bank 
holding companies for the enact- 
ment of appropriate and effective 
bank holding company legislation. 

Conferences are now in progress 
between the Federal Reserve 
Board and interested Government 
agencies and others, in an effort 
to arrive at a substantial agreement 
on the nature and content of legis- 
lation to be proposed. 


The Executive Council of the 
Asssociation adopted a statement 
of policy at French Lick, on April 
20, 1948, which supported the prin- 
ciple of such legislation. 

The Association, therefore, urges 
that the Congress take prompt 
action designed to place under ef- 
fective supervision bank holding 
companies, and to require the sepa- 
ration from such companies of all 
non-banking activities. 


Therefore, the officers of this 
Association are hereby directed to 
use their best efforts to obtain 
prompt enactment by the Congress 
of such bank holding company 
legislation as will be in the public 
interest, in keeping with sound 
banking, and in conformity with 
the established principles of the 
American Bankers Association, as 
expressed in a resolution of this 
Association adopted at Boston in 
1937. 

The resolution covering inflation 
was as follows: 


Inflation 


One penalty of this great eco- 
nomic upsurge has been inflation. 
The price level is rising, which 
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always carries with it social in- 
justices and economic maladjust- 
ments which are the seed of future 
depressions. 

The causes of our present infla- 
tion are largely beyond the control 
of banking, as they are primarily 
due to huge Government spending 
which is furthered by public policies 
brought about through the influ- 
ence of pressure groups both in 
Congress and in Government ad- 
ministration. 

To the end that the bankers in 
their own business may avoid add- 
ing to inflation, we pledge ourselves 
to a vigorous program of education 
and action. 

Over the past year organized 
banking has held many meetings 
over the country to study bank 
lending and find ways to eliminate 
such lending as may contribute to 
inflation, and has sought to educate 
both bankers and customers in the 
wise use of credit. The trend of 
bank loans has shown the effective- 
ness of this program. 

Bankers have also supported the 
Government’s anti-inflationary pro- 
gram in redistributing the debt 
through the sale of Savings Bonds. 

As citizens, bankers also recog- 
nize the necessity for restraint in 
Government spending and _ the 
building of bureaucracies which 
foster other influences against the 
public interest. 

We are especially sensitive to the 
inflationary threat to our economy 
carried in the payment by Govern- 
ment of subsidies that can only be 
met through taxation. 








Profits and Inflation 


RECENT issue of The Guar- 
anty Survey, published by 
the Guaranty Trust Company of 
New York, strongly criticizes the 
contention that profits and indus- 
trial pricing policies are causes of 
present inflationary tendencies. 
In this connection, attention is 
called to President Truman’s mes- 
sage to the special session of Con- 
gress wherein he sought price con- 
trol authority on the basis that 
“many profit margins have been 
adequate to absorb wage increases 
without the price increases that 
have followed.” Facts that Presi- 
dent Truman did not mention 
were that prices of farm products 
have more than tripled since 1939, 
although prices of commodities 
other than farm products and 
foods have less than doubled. It 
may also be observed that, while 
prices of raw materials have risen 
174 per cent, prices of manufac- 
tured products have increased 108 
per cent. Also noteworthy is the 
fact that some prices charged by 
corporations have been voluntarily 
held so low that “gray markets” 
have developed for these items. 
“One of the most significant 
ways of measuring corporate prof- 
its,” points out the Survey, “is to 
express them in terms of sales. 
Thus, a comparison is provided be- 
tween the services a corporation 
renders and the net payment re- 
ceived for these services. In 1947, 
corporate net profits in all fields 
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except finance, insurance and real 
estate were equivalent to 5.28 
cents per dollar of sales. In 1929, 
the average was 5.41 cents; in 1941, 
it was 5.14 cents; the 19 year aver- 
age was 3.61 cents. 

Now, this presentation of profits 
has a very direct bearing on the 
relationship between profits and 
price inflation. Assume, for ex- 
ample, that the 1947 profit margin 
of corporations had been arbitrarily 
restricted to the 1939 figure of 3.98 
cents per dollar of sales. Assume, 
also, that the entire reduction had 
been passed on to customers in the 
form of lower prices. This 1.8 per 
cent saving to customers would 
have cancelled roughly one fifty- 
ninth of the advance in consumer 
prices since 1939! States the 
Survey: “Those who attribute, or 
pretend to attribute, any impor- 
tant part of the war and postwar 
rise in the cost of living to the in- 
crease in corporate profits are 
speaking without regard te the 
plain facts.” 

But aside from the fact that cor- 
porate profits are not sufficiently 
large to have any great effect on 
the cost of living, it becomes clear 
that striking at profits is about the 
worst possible way to combat in- 
flation. It is elementary that a 
general rise in prices reflects an ex- 
cess of the total demand for goods 
and services over the total supply 
of them at the existing price level. 
It is also evident that the design 
of an anti-inflation program is to 





reduce demand and increase sup- 
ply, in terms of money. 

But the effect of a curtailment 
of profits is exactly opposite to 
that desired. It would merely 
serve to reduce the incentive to 
produce and the incentive to ex- 
pand and improve facilities for 
future production. Furthermore, 
as the Survey points out, it would 
diminish the means for expansion 
and improvement of facilities, 
since one of the principal sources 
of funds for that purpose is the 
retention and reinvestment of prof- 
its by business concerns, and an- 
other is the saving and reinvest- 
ment of profits distributed by con- 
cerns to their individual owners. 


Real Estate Lending 


The proportion of seasoned 
loans in the portfolios of our in- 
vestment institutions is declining, 
according to Dr. Arthur M. Wei- 
mer, Dean of the School of Busi- 
ness of the University of Indiana. 
This conclusion may be gained 
from the facts that there is now 
currently outstanding some $33 bil- 
lion of mortgages secured by one 
to four family houses and that cur- 
rent lending is at the rate of $6 
billion per annum. By the end of 
1948, roughly half of all our house 
mortgages will have been made 
since the end of the war. Of course, 
as Dr. Weimer remarks, this does 
not mean that the loans made 
since the end of the war are “bad” 
loans; it merely indicates that the 
risks involved are likely to be 
greater than those in pre-war loans. 
However, these added risks point 


to the necessity for more conserva- ° 


tive lending policies. 
Dr. Weimer calls attention to 
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the fact that there is relatively 
little equity financing in the real 
estate field. Consequently, be- 
cause of the limited amount of 
equity financing, it is easy to ac- 
cumulate a top-heavy debt. Dr. 
Weimer notes the possibility, 
therefore, that this unbalanced 
situation may result in a recur- 
rence of the kind of problems that 
were prevalent in the early ’30s. 
What is needed, he contends, is 
provision whereby lending institu- 
tions can enter more actively into 
equity financing. Nevertheless, the 
tendency to follow more conserva- 
tive lending policies may avert 
numerous difficulties; the fact that 
one-third of the home mortgage 
debt is either insured or guaran- 
teed by the Government is another 
element of strength. 

Real estate prices are being, and 
will be, affected by the rise in in- 
terest rates since the early part of 
the year and the more conserva- 
tive lending policies which have 
accompanied this rise. Until the 
early part of 1948, relatively easy 
realty financing has been one of 
the main factors supporting high 
real estate prices. The increased 
caution and higher costs now being 
witnessed are likely to have a 
noticeable effect on real estate 
prices in the months ahead. 

Dr. Weimer believes that the 
real estate boom will level off in 
the not too distant future. As a 
matter of fact, while the demand 
for all types of real estate, and 
especially housing, is still strong, 
it appears that the more urgent 
demands have been met except in 
a few localities. Nearly all kinds 
of real estate are now moving more 
slowly than a year ago. This is 
particularly true of old houses, al- 
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though prices have not as yet de- 
clined. 

“At this time mortgage lenders 
should begin to operate their busi- 
ness with a view to real estate 
value declines in the not too dis- 
tant future,” states Dr. Weimer. 
“In this process,” he continues, 
“considerable help may be secured 
from more complete and more 
careful local housing market analy- 
ses. Because of the local nature 
of the real estate market, the ef- 
fects of national developments 
may vary greatly between specific 
communities. Hence the need for 
careful analyses of local housing 
markets will increase as we ap- 
proach a more uncertain state of 
affairs in these many local real 
estate markets. Special attention 
should be given also to delinquen- 
cies in mortgage payments. In- 
formation of this kind is readily 
available to every mortgage lender, 
and any substantial rise in delin- 
quencies represents a warning sig- 


nal which should be heeded.” 


Installment Financing Plan 


The Westinghouse Electric Cor- 
poration has inaugurated a broad 
installment financing plan which 
seeks to encourage local banks to 
extend credit for distribution of 
major home electric appliances. 
Westinghouse officials believe that 
the plan will provide financial pro- 
tection both for the seller and the 
lender, and will serve to keep the 
cost of installment purchasing of 
appliances at the lowest possible 
figure. 

Advantages to the banks are de- 
clared to be numerous. The ex- 
penses of collection are passed on 
to the local Westinghouse dealer. 
Also, the program offers the banks 
cheap insurance against fraud, fire, 
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theft and other physical damage 
hazards to the merchandise being 
financed. In return, the banks are 
asked to provide equitable finan- 
cing for the distributor’s retail 
dealers, so that they will find 
themselves capable of stocking a 
full line of appliances without hav- 
ing to deplete their working cap- 
ital. 

The Westinghouse Company, 
under its wholesale or floor 
plan, offers a wholesale repurchase 
agreement which provides, in the 
event of repossession, that the 
distributor who sold the merchan- 
dise will, upon the bank’s request, 
repurchase the goods. The agree- 
ment also provides that the West- 
inghouse company, itself, will re- 
purchase repossessed merchandise 
in the event that a distributor is 
unable to perform. 

According to the Westinghouse 
company, no complicated arrange- 
ments are required under the 
“Westinghouse Equity Plan.” It 
follows the same methods used by 
banks for many years, i.e., 10 per 
cent down payment, initial finan- 
cing period 90 days, and the usual 
30 day extension privileges. 

The agreement is entirely volun- 
tary in nature. Nothing in the ar- 
rangement obligates the bank 
to finance any particular dealer. 
Charges made by the local banks 
for handling floor plans will be at 
the discretion of each bank. 

Westinghouse has prepared a 


‘schedule embodying 20,000 sep- 


arate calculations which enables 
both banks and dealers to tell at 
a glance the exact amount re- 
quired to pay off the occasional re- 
possession. The plan is similar to 
FHA, Title I loans, under which 
a portion of the charges made to 
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the borrower is for credit insurance 
and paid to the Federal Housing 
Administration. Here, however, in- 
stead of paying this insurance 
charge to an outside agency, the 
bank retains it and self-insures un- 
der the Westinghouse plan. 


Westinghouse has drawn up a 
repurchase schedule which pro- 
vides for modest dealer allowances 
and is based on the bank insuring 
itself by setting up reserves equiv- 
alent to not less than 10 per cent 
of retail finance charges of $7.50 
per $100 per annum. This retail 
rate is representative of the over- 
all average retail rate currently 
being charged by banks; neverthe- 
less, banks are not obligated to use 
this rate. Reserve or reserve ac- 
counting is not required of dealers 
and the banks retain all reserves. 

During the initial stages of each 
contract, while purchasers demon- 
strate their ability to pay, full pro- 
tection is given the bank by the 
dealer. 

According to L. H. Lund, vice- 
president and treasurer of the 
Westinghouse company, the banks 
“can exercise better credit select- 
ivity in purchasing retail paper un- 
der a limited recourse plan. This 
results in lower collection costs and 
fewer repossessions. Banks hav- 
ing long consumer credit experi- 
ence know they have adequate 
protection under limited recourse 
plans since they retain their full 
recourse rights against the dealer 
during the first three or four 
months of a contract. These first 
three or four months are the cru- 
cial period to a bank when the re- 


tail purchaser is proving his ability 


to pay. 
“To the consumer, these agree- 
ments mean more equitable finan- 
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cing of the appliances and radios 
he buys as the result of economies 
the plan makes possible for the 
local banks. They mean also that 
the consumer encounters less ‘red 
tape’ in getting his installment 
purchase arranged. 

“In addition, the financing of 
the customer’s purchase will be 
handled by a bank in his own com- 
munity where local men under- 
stand local conditions and are the 
best judges of good credit risks.” 


Treasury Policy 


Writing in the September issue 
of the Journal of the American 
Society of Chartered Life Under- 
writers, Professor Marcus Nadler 
of New York University calls at- 
tention to the ability of the Treas- 
ury to pursue its present policy of 
maintaining support prices for 
Government bonds, and at the 
same time reduce the credit base 
of the country. This policy can be 
carried out successfully as long as 
the Treasury has a surplus and uses 
it to redeem obligations held pri- 
marily by the Federal Reserve 
banks. 

Once the Treasury surplus dis- 
appears, however,—and, particu- 
larly, if it is converted into a defi- 
cit—our monetary authorities will 
be confronted by a very difficult 
task. For, as Professor Nadler ob- 
serves, “If they maintain their 
present policy with regard to Gov- 
ernment bonds, then the initiative 
in the creation of reserve balances 
will belong to the member banks 
and the Reserve banks will not be 
in a position to counteract the in- 
crease through redemption of Gov- 
ernment securities held by the 
Federal Reserve banks.” 
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REMINDER 


(Courtesy Mother Nature J 


Tue TURN oF suMMER into fall is 
Nature’s most poignant reminder of 
another year gone by. 


It’s a reminder that should make 
you think, seriously, that you your- 
self are a year closer to the autumn 
of your own particular life. 


What steps have you taken... what 
plan do you have... for comfort and 
security in those later years? 


You can have a very definite plan 
—one that’s automatic and sure. 


If you’re on a payroll, sign up to 
buy U.S. Savings Bonds on the Pay- 
roll Plan, through regular deductions 
from your wages or salary. 


If you’re not on a payroll but have 
a bank account, get in on the Bond- 
A-Month Plan for buying Bonds 
through regular charges to your 
checking account. 


Do this ... stick to it... and every 
fall will find you richer by even more 
than you’ve set aside. For your safe, 
sure investment in U. S. Savings will 
pay you back—in ten years—$100 
for every $75 you’ve put in. 


AUTOMATIC SAVING 
IS SURE SAVING— 


U.S. SAVINGS BONDS 


Contributed by this magazine in co-operation 


with the Magazine Publishers of Amerca as © —— 


a public service. 
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"BELIEVE. tT OR NOT, 
HOPE HAS AN 
INTELLIGENT IDEA! 


‘ says CROSBY 
CROSBY: 


Folks, this is fantastic, but old 
Hope has a great idea. He 
thinks everybody ought to give 
U. S. Savings Bonds for Christ- 
mas presents! 


HOPE : 


Thanks for the kind words, son. 
But no kidding, ladies and gen- 
tlemen, those Bonds are sensa- 
tional. They’re appropriate for 
anyone on your list. On Christ- 
mas morning, nothing looks 
better in a stocking—except 
maybe Dorothy Lamour. 


CROSBY: 


Old Ski Nose is correct. And 
don’t forget—you can get ’em 
at any bank or post office. 


U.S. SAVINGS BONDS 


Contributed by this magazine in co-operation 
with the Magazine Publishers of America as a public service. 
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